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: A prayer of Oyer of a bond sued upon, and omission to crave 
oyer of the condition, where the evident intention of the de- 
fendant is to reach the condition, is a mere formal defect, 
amendable at any stage of the proceedings. 

. The omission to crave oyer of the condition of the bond, in 

such case, where upon craving oyer of the bond, the bond 

and condition are read to the defendant, is not error. 

The question of the right of the Trustees of the University, 

to sustain an action upon a bond, (given for lands,) after a for- 

feiture thereof has accrued. may properly arise om demurrer 
to the delaration—it containing no averment of any fact which 
would authorise the suit. — 


. The Trustees of the University of Alabama, compose a pub- 


lic corporation, entirely within the control of the Legislature; 
and the latter has authority, by the passage of any statute, or 
statutes, to alter, amend, vary or enlarge the original acts of 
incorporation. 
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poe TRUSTEES OF UNIVERSITY 0$ WINSTON, 7° ‘ed -. 
; ; . —e -— 
‘© ”  GPThe-acts of the legislature of 1821-2, providing for a sale of the 

"~~ thes University lands, imposed an absolute forfeiture of the . , : tha 


lands, as a penalty for failing to make’ punctual payment of 


the purchase money ; so that bonds, given under the prezsiont's » th 
of those statutes, for University lands, are not recoverable, . } for 
unless put in suit within three moaths afier due, . & 2 be 
6. It would seem that the vendee of such lands, under those acts, tn 
. would have no right to pay the purehase money at any time of 
within the three months after the payments became due, and 
> thus prevent a forfeiture. Ja 
> 7. The title of a purchaser of these lands, is purely equitable, bi 
“ and the fee simple remains in the Trustees of the University, 
. until the whole purchase money is paid: so, a failure to dis- gi 
. charge the instalments, at the day due, creates an absolute 7 a 
forfeiture, and vests the whole title immediately in the trus- 
tees, and discharges the vendee’s bonds. # 
8. An election of the trustees, however, to sue upon the bonds 
of the vendee, must be made within three months after they 5; h(t 
fall due, and they must be sued, within that time, or not at all. } Vv 
9. Where the trustees elect to pursue their remedy upon the 
¥ bond, and do sue within three months after forfeiture, the 
equitable title of the vendee, which has been divested by a . 
forfeiture, becomes revested by the suit, and continues until 
a failure to collect the money by suit. C 


‘2 10. In such case, a judgment and execution, the result of such ' 

a 3 suit, can not be continued in force, with the intention of pro- ' 

i ee curing their satisfaction in future; but in the event of a casa, : 
» returned non est, or fi fa., nulla bona, the land being protected ; | 

. 


from execution, becomes forfeited, and when resorted to un- 
der the.law, satishes the whole judgment. | 


. Error to the Circuit Court of Franklin. 
-* The Trustees of the University of Alabama, by 
attorney, declared against John J. Winston, in debt, 

* Bi ga @Mpon several bonds, for the payment of money. 
5. . - <<. The writin the action, was issued on the third 
Mise ak’. y of January, 1831; and the -bonds were.due and 
' “payable easy on the mee “< October, 1829; 
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:, the second, on the third day of October, 1830; the 


‘+ third, on the sixth day of June, 1829; the fourth, on 
‘#2 the sixth day of June, 1830; and the fifth, on the 
ty fourth.day.of March, 1830. Each of ‘these 
* bonds contained @ condition, wherein it was recited, 


“tnat they were severally executed in consideration 
of the purchase, by the obligor, of sundry tracts of 
land, from the Trustees of the University of’ Ala- 
bama. 

The defendant craved oyer of the bonds, which; to- 
gether with the bonds and conditions, being read, he 
demurred to the declaration; and his demurrer was 
sustained, and judgment entered for him. 

The plaintiff having, by writ of error, removed 
the cause into this Court, assigned as ground of re- 
versal— ; 

First—That the Court erred, in sustaining the de- 
murrer of the defendant, in the Court below. 

Secondly—The Court erred, in not overruling the 
demurrer of the defendant. 


This case was argued, most ably, by Erwin and 
Stewart, for the plaintiffs in error, and by Hopkins, 
contra; and involved the construction of a portion 
of the act of the legislature, under which the Trus- 
tees of the University were empowered to dispose of 
the lands granted to the State of Alabama, for the 
purpose of establishing a State University.* 


TAYLOR, J.—The only assignment.of error in this 
case, is, that the Circuit Court sustained the defen- ’ 


"Vide Aiken’s Digest, 432, $30. 
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dant’s demurrer to the plaintiff’s declaration. This , 
assignment is sufficient, however, to bring all the 
points, which can-be made in the cause, in ‘review 
before us. . 

Some questions have been made with regard to 
the form of the proceedings, in the Court below, 
which must be disposed of, before we undertake an 
investigation of the merits, 

First—It is insisted, that the demurrer can only 
reach the bonds declared on, and that the conditions 
to those bonds can not be considered, as oyer of the 
bonds alone, was craved. 

The declaration is upon several inde without 
setting out any ‘onditions, The defendant craved 
oyer of the bonds, and thereupon the bonds, with the 
conditions, are stated to have been read to him, and 
are inserted in the record: upon which the defen- 
dant demurred. 

As no objection was made to the bonds, but the 
sole object was to contest the liability of the defen- 
dant to be sued in the manner he has been, for any 
possible breach of the condition; if the condition 
can not be considered, the judgment must be re- 
versed. 

' It is deemed unnecessary to enter into an exami- 
«, tration of the effect of granting oyer of an instru- 
Ment, when it is not craved. Although the bond 


- and condition are so far separate instruments, that 





 oyer of each should regularly be asked, when the 
defendant wishes both to be read to him: yet if it 
appears evident, that the defendant wished to reach 
_ the condition, and the bond and condition are both 
set out upon the prayer of oyer of the bond only, it 
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is evident, that the defendant would, at any stage of 


the proceedings, be permitted to amend, by inserting 
a prayer of oyer of the condition ; although he might 
previously have demurred or pleaded. It would be 
a mere formal defect, the record would not be ma- 
terially changed, nor would any party be taken by 
surprise. Whatever amendment might have been 
made in the Court below, will here be considered as 
made; therefore, in the omission to crave oyer of the 
condition at the proper time, when the condition was 
set out upon the prayer of oyer of the. bond, there 
was no error. 

It is next contended, that a demurrer was not the 
proper mode of raising the objections to the suit on 
the bond; but that this should have been by plea. 

If the plaintiffs would have been authorised to 
show any thing by replication, enabling them to 
maintain their action, which might have been omitted 
in their declaration, then a plea would have been the 
proper defence. For instance, if it be conceded, that 
a failure to sue upon the bonds, within three months 
after their maturity, produced an absolute forfeiture 
of the land, and of course a satisfaction of the bonds; 
yet if the plaintiffs had sued within that time, and 
been defeated without a trial upon the merits, that 
this would have prevented a forfeiture, and preserved 
to them a right of action. Could the fact of such 
previous suit and failure have been shown by repli- 
cation in the second action? or would it be so ne~ 
cessary to sustain the plaintiffs’ right to sue, that 
they must allege it in their declaration? We in- 
cline to the opinion, that if a fact of this kind would 
have authorised the plaintifls to sue, after the three 
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months had expired, and if they could not have done. 


so otherwise, they must have averred it in their dec- 
laration; and we do not perceive that the plaintiffs, 
under any circumstances, could be aided by a repli- 
cation. 

We come now to consider those points which af- 
fect the merits of the case. The argument has been 
elaborate and able, and we are much indebted to 
the counsel for the facilities which their industrious 
research has afforded us, and the great aid which 
we have received from the ability with which every 
material question has been discussed. 

It is first contended, for the plaintiffs in error, that 
this is a private corpuration; that it was first crea- 
ted by contract, and that any material alteration of 
the original charter, by the General Assembly, with- 
out the consent of the corporators, is unconstitu- 
tional. 

It probably would be a sufficient reply to this ob- 
jection, to say, that the corporators have assented to, 
by acting under every statute amendatory of the 
original act constituting them a corporation, which 
has been passed. ‘The bonds sued on, were taken in 

‘conformity with the requirements of the statute of 
1822, amending the original law of 1821. We will, 
however, examine the position apart from this con- 
sideration. 

Probably a fuller investigation of the distinctive 
characteristics of public and private corporations, 
can no where be found, than in the celebrated case 
of the “Dartmouth College vs. Woodivard,” decided 
by the Supreme Court of the United States, and re- 
ported in 4 Wheaton. It is admitted throughout the 
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-argument and in the opinion of the Court, in that 
case, that if the property possessed by a corporation 
is altogether the property of the State, if the corpo- 
rators have paid and done nothing, amounting to a 
valuable consideration for the act of incorporation ; 
in fine, if there is no contract upon valuable consid- 
eration between the State and the corporators, it is 
a public, not a private corporation. If it be public, 
it is certainly within the complete control of the 
General Assembly. 

The counsel for the Dartmouth College, in the ar- 
gument, ask, “if the property of this corporation be 
public, when did it become so ?” 

The opinion of the Court is rested entirely upon 
that clause in the Constitution of the United States, 
which declares, that “no State shall pass any law 
impairing the obligation of contracts.” This lan- 
guage is used in the opinion, (page 627)—“ It can 
require no argument to prove, that the circumstances 
of this case constitute a contract. An application 
is made to the Crown for a charter to incorporate a 
religious and literary institution. In the application, 
it is stated that large contributions have been made 
for the object, which will be conferred on the corpo- 
ration, as soon as it shall be created. 'The charter 
is granted, and on its faith the property is conveyed. 
Surely in this transaction, every ingredient of a com- 
plete and legitimate contract, is to be found.” 

Again, on page 629-30—“ If the act of incorpora- 
tion be a grant of political power, if it create a civil 
institution to be employed in the administration of 
the government, or 7f the funds of the College be 
public property, or if the State of New Hampshire, 
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aS a government, be alone interested in its transac- 


ae tions, the subject is one in which the Legislature of . 

> Syl the State may act according to its own judgment, . “ 
‘_ unrestrained by any limitation of its power, imposed 

by the Constitution of the United States.” rs 

. - i ma 

‘ Does the act of incorporation, in the case at bar, ir 

" form a contract upon valuable consideration ? 4 7 

~ If it does, what is the consideration from which A 
the members of the corporation or any other person, : 


has parted, or what risk do they run, or labor have 
they undertaken, to form that consideration? It is 
true they have many services and duties imposed up- ; 
on them, by the charter; but for all these, they have § 
compensation allowed them out of the funds of the 
institution. But whence are these funds derived ? ‘ 
, They are altogether public property. The lands 
from which they accrue, have been granted to the 
State by the United States, for the purpose of en- 
dowing a University, it is true, yet the property in 
these lands is not the less in the State because the ' 
purpose to which they are to be appropriated is re- i 
stricted in the grant. ' 
Chief Justice Marshall, in the same opinion from . 
which the foregoing extracts are made, also says— | 
“the character of civil institutions does not grow out 
of their incorporation, but out of the manner in 
which they are formed, and the.objects for which 
they are created. The right to change them is not =. 
founded on their being incorporated, but on their be- 
ing the instruments of government, created for its 

_ purposes.” 
What is the corporation, consisting of the President 
and ‘Trustees of the University of Alabama, but an 
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“instrument of government, created for its pur- 
poses ?” It is true this instrumentality is confined to 
the disposition of a particular part.of the public do: 
main, the collection and appropriation of the’ pro- 
ceeds in a particular way, the erection of College 
buildings, and other duties attendant upon the estab- 
lishment and support of an institution of learning. 
Yet this institution is, in every respect, a public one, 
originated and prosecuted by legislative enactment, 
towards which no citizen has contributed one cent, 
either in money, other property, labor, or services, 
even as a trustee, without pecuniary remuneration. 
It is useless to refer to other books, to prove ' that 
this is a public corporation. Authorities. might ea- 
sily be multiplied, but it would be a work of super- 
erogation. | 
While we wouid unhesitatingly maintain the’doe« 
trine that an act establishing a private corporation, 
forms a contract by which the State is bound, we 
have no doubt but the President and Trustees of the 
University of Alabama, constitute a public corpora- 
tion, and that their charter may be altered, amended, 
or repealed, by the General Assembly, at pleasure. 
The power of the Legislature to provide that 
lands sold by the ‘Trustees shall be absolutely for- 
feited, by the failure of a purchaser to comply with 
his contract, has been agitated during the argument. 
We did not understand the counsel for the plaintiffs 
to contend, that no such power existed, but rather 
that expressions conveying this meaning, would not 
be literaliy construed, and that the language used, 
must be stronger than ordinarily would be required, 
before this construction would be given to it. 
D8. & p. d 
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Should the opinion of the Court respond to this 
doctrine, how could it be actedon? All that we ean 
look for in a statute, is the clear intention of the Le- 
gislature. If words are used, plainly expressing 
that intention, we must be equally bound by them 
in one case, as another. In contracts between indi- 
viduals, if an absolute forfeiture be plainly expressed 
to be the consequence of a breach, by one of the par- 
ties, the Courts of Chancery will often determine 
against this plain language; not from any doubt of 
the intention of the parties, but because the law af- 
fords relief in many cases of hardship, against such 
intent. At common law, although by’the terms of 
a contract a forfeiture is the consequence of a 
breach, yet it isa general rule, that the party cnti- 
tled to it may waive the forfeiture; and if he does 
so, the other party can not insist upon it, for as he 
committed the breach, he can not insist upon a ben- 
efit from his own default. Therefore, it is necessary, 
that some act should be done by the party entitled 
to the forfeiture, showing that he claims the benefit 
of his contract; or he will be considered as having 
waived it. As the Courts of common law had to 
give effect to contracts, it followed, as a consequence, 
that they had to give construction to them; and they 
have determined, that no matter how strong the lan- 
guage of an instrument may be, to show an intention 
that there should be a forfeiture at all events; yet, 
these rules shall be applied to them, to prevent in- 
justice; therefore, we must suppose, that private con- 
tracts are mde with a view to these decisions — 
When, however, a statute is brought to bear upon a 
contract, and its meaning is plain and unambiguous, 
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that intention must be executed, although the judg- 
ment would be dilierent from that which the com- 
mon law would prenounce upon the same contract. 
For these reasons, if the acts constituting the cor- 
poration, and pr se for the sale of the University 
lands, do, when construed altogether, clearly mean, 
that the lands sania by the defendant in error, 
should be absolutely forfeited to the vendors, upon 
the failure of the vendee to make the stipulated pay- 
ments, then the happening of the event has produced 
such result, and the plaintiffs must be content to re- 
ceive the land in satisfaction of thetr demands against 
the defendant, w ae rer it be more or less valuable. 
To determine this question, it is not necessary to 
refer to the decisions which are scattered through 
the books, in which the Courts have decided what 
did, and what did not amount to a forfeiture at com- 
mon law; these litigations between individuals, will 
afford us no light, whatever, on this subject. All 
that we want is to arrive at a true construction of 
the statute. If there has been no absolute forfeiture 
provided by that, then a resort to the construction 
which has been given by Courts of justice, to such 
contracts at common law, will be necessary. But 
to determine whether the.law does declare a forfeit- 
ure to be the effect of a breach, we must look alone, 
to a proper construction of the statutes; when the 
intention of the Legislature is known, it is the duty 
of this Court to carry it into execution.* «3 Cranch, | 
The latter part of the 4th section of the original a 
act of incorporation,” empowers the Trustees og fonee 
grant, bargain, sell or assign, any lands, tenements, ’?'S: + 
goods or chattels, in such manner as is hereinafter 
specified.” 











CASES DETERMINED 





TRUSTEES OF UNIVERSITY 03 WINSTON. 





- A subsequent part of that act provides as follows; 

Sec. 14. “ All the lands which this State has re. 
ceived as a donation from the Congress of the United 
States, for a seminary of learning, shall be vested in 
said trustees, who shall dispose of the said land in 
such manner as shall be best calculated to promote 
the object of said grant: Provided however, that the 
minimum price on said land, shall not be less than 
seventeen dollars per acre; and provided further, 
that one-fourth part of the purchase money shall be 
paid at the time of sale, and the remainder divided 
into four annual instalments. 

“Sec, 15. And be it further enacted, 'That the said 
Trustees of the University of Alabama, upon re- 
ceiving from any purchaser of any tract or parcel of 
land, which they are authorised to sell, as aforesaid, 
the one-fourth part of the purchase money, so requi- 
red to be paid as aforesaid, shall issue to such pur- 
chaser, a certificate, that the purchase of such tract 
of land has been made by such purchaser, that he 
has paid the fourth part of the purchase money, and 
declaring that upon the punctual payment of each 
and every one of the remaining instalments, (the 
amount of each of which instalments shall be spe- 
cified in such certificate) they will convey such tract 
of land to such purchaser, or his heirs, &c.; and 
should such purchaser assign such certificate, the as- 
signee shall possess all the rights which may have 
been vested in his assignor.” 

“Sec. 16. And be it further enacted, That should 
any person who may purchase any tract of land from 
the said Trustees, as aforesaid, or the assignee of 
such purchaser, fail to make punctual payment of 
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the amount of any one of the instalments which 
may become due on said tract of land, the land shall 
be absolutely forfeited to the said Trustees, with the 
money paid thereon: and the said trustees may, and 
they are hereby authorised, after the expiration of 
three months from the’ time of such forfeiture, to dis- 
possess any person or persons as may be in posses- 
sion of such tract ef land, by the writ of unlawful 
detainer: Provided, 'That such purchaser or his as- 
signee, may, at any time within three months after 
the time at which the first instalment may fall due, 
which such purchaser or his assignee may fail to pay 
as aforesaid, execute a bond or bonds with good and 
sufficient personal security, for the payment of each 
of the instalments which may remain unpaid, by the 
times they shall respectively become due; and in 
such case, the land shall remain in the possession of 
such purchaser, his or her assignee : and provided al- 
so, that should the said ‘Trustees be unable to collect 
the monies which may become due on the bond or 
bonds which may be given in the manner herein be- 
fore required, by reason of the insolvency of the 
obligors, or for other causes, then said Trustees may 
direct an execution, which may be sued out on any 
judgment which they may recover on any such bond, 
to be levied on such land,” &c. 

The language of the section last quoted, is, that 
in default of payment, the land shall be absolutely 
forfeited. "This would seem to leave to the Trustees 
or party, no alternative: whatever title the pur- 
chaser had obtained, is tpso facto, re-vested in the 
Trustees. It is true, the purchaser may retain his 
land by giving bond and security aceording to the 
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possession, during that time is assured to him, but 


tims can not cnanve tne reiation oi t¢ pai ‘ties until 
the bond, SEG yp WES IVCH. 
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against every sound priaciple, to pern.il the vendee 
tuus take advantage oof 


to set up the ‘orieilure, and t 
his own breach of contract. It will be seen, howev er, 


by an examination of this section, that the vendee is to 
make the eleciion of forfedure, or no forfeiture. He 

may, Within three months, give bond and security, and 
retdin the land—thus, in fact, haviug the privilege se- 
cured to him, of re-pur chasing the Jand, at the price he 
first agreed to pay. It isa sort.of mght of pre-emp- 
tion, whic th is vested in him, for the three months; 
and for that time the possession is secured to him, to 
enable iim advantageously to exercise this right — 
Were he to be dispossessed immediately, although 
he night intend to take advantage of the privilege 
thus sevured to him, another might ebtain possession 
in the mean time, and thus put him to inconvenience 
and expense. 

The statute declares, that the fend shall be “ab- 
solutely forfeited :”, stronger language could not pos- 
sibly be used. It is not unreasonable to understand 
the legislature as intending to give to the purchaser 
the right to forieit the Jand, if he found it most ad- 
vantageous todoso. It is the dealing of the govern- 
ment with its citizen. It is not the interest of the 
former to impoverish the latter, even to increase its 
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own treasures. May we not weil suppose, that the 
State had no intention. of resorting to other property 
of the purchaser, to obiain payinent for the land ?— 
That it was considered, that the State would be suf- 
ficiently secured by the land, with the power of oust- 
ing the purchaser in a summary way, and the one- 
fourth of the purchase money already paid? This 
view of the case is greatly strengthencd, by the cir- 
cumstance, that no note or bond, for the balance of 
the purchase money, was required of the purchaser: 
he executed no instrument, himself, but simply re- 
ceived from the trustees, a certificate of his having 
made the first payment, by which they agreed to 
make him a title, if the subsequent payments should 
be punctually made. 

This construction is strongly sustained by the his- 
tory of the public domain, within this State, nearly 
all of which is, or has been the property of the Uni- 
‘ ted States. Until within a few years last-past, the 
general governinent disposed of its lands under what 
was termed the credit system; and great quantities 
of the lands now held by our citizens, were purchas- 
edin that way. By the laws of the United States, 
as they then existed, one fourth of the purchase mo- 
ney was required to be paid at the time of the pur- 
chase; and the register of the lahd-ofice gave the 
purchaser a certifcate, certifying that he had paid 
this fourth, and that, upon his paying the remainder 


r 


in équal instalments, in two, three and four years, he 
would be entitled to a grant. If the purchaser fail- 
ed to make full payment within one year after the 
last instalment became due, the land and first pay- 
ment were ferfeited. No note or bond was taken 
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from the purchaser, and the only paper which was 
executed, was this certificate, by the register. In 
this case, too, if the land, at a subsequent sale, brought 
more than was due to the United States, upon the 
first, the first purchaser was entitled to the excess. 
It has been argued, that after the purchase made 
from the trustees, the land might deteriorate in va- 
lue; that the mode of cultivation, and waste effected 
by the purchaser, might produce that deterioration. 
All these objections operated much more forcibly un- 
der the law of Congress—yet it was never doubted, 
that, after holding the land the five years, he might 
either pay for it, or forfeit it, as he chose; and his 





continuing his possession, after the expiration of the 
five years, gave the United States no claim upon 
him. 

The act incorporating the Trustees of the Univer- 
sity of Alabama, so far as respecis the provisions 
which it contains for the sale of lands, corresponds 
so nearly to the laws of Congress, regulating the 
sale of the public domain; during the credit system, 
so many of the lands within this State were sold 
under that system; aud the members of our Gene- 
ral Assembly, who passed the charter, were so inti- 
mately acquainted with it, that we must think it was 
intended to place forfeitures by purchasers, upon the 
same footing that they stood upon by those laws of 
Congress. 

In December, 1822, an act was passed, to repeal, 
in part, and amend the act incorporating the Trus- 
tees of the University. 

This act varies, in some respects, the mode of sel- 
ling the University lands. The eighth section de- 
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clares that the title of the lands, received as a dona- 
tion from Congress, for a seminary of learning, is 
thereby vested in the trustees and their successors, 
to be appropriated in the manner therein directed: 
it proceeds thus—“ 'The said lands shall be sold at 
public auction, at such times and places as the said 
trustees shall direct, or have, by ordinance, hereto- 
fore directed, at a price not less than seventeen dol- 
lars per acre: one fourth part of the purchase mo- 
ney shall be paid down at the time of sale; one eighth 
part in one year thereafter; with interest at the rate 
of six per cent. per annum; one eighth part in two 
years after said sale, with interest, as aforesaid ; and 
the residue of the purchase money shall be paid at 
the expiration of eight years after the said sale, with 
interest, as aforesaid, payable annually, to commence 
at the day on which the third payment shall become 
due. And each and every purchaser shail, at the 
time of said purchase, execute his bonds, payable to 
the said trustees, and their successors ‘in office, con- 
ditioned for the true and punctual payment of the 
purchase money and interest thereon, according to 
the terms of said sale.” 

The ninth section requires, that the trustees shall 
issue certificates to the purchasers, and contains the 
following proviso: “ Provided, that the purchaser of 
any tract of land, as aforesaid,” &c. “shail have the 
liberty, at any time, within the period of credit here- 
in before given, if the land shall not have been forfetted, 
of paying to the said trustees, the whole amount of 
principal, and the interest then due upon said pur- 
chase; and thereupon shall receive a conveyance,” 
&e. 
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The tenth section is as follows: “Should any pur- 
chaser of any tract of land, as aforesaid, the heirs 
or the assignees of such purchaser, fail to make punc- 
tual payment of the amount of principal and inte- 
rest, which may become due on said tract of land, 
the said tract of land shall be absolutely forfeited to 
the said trustees, with the money paid thereon; and 
the said trustees may, and they are hereby authoris- 
ed, upon the expiration of three months, from the 
time of said forfeiture, to dispossess any person or 
persons, who may be in possession of such tract of 
land, by the writ of unlawful detainer—saving, in 
every case of a forfeiture, the growing crop to the 
occupant: Provided, nevertheless, that if the said 
trustees shall, within the said period of three months, 
institute a suit upon the bond, given for the said pur- 
chase, in that case, the said forfeiture shall not ac- 
crue, until a failure of said suit to coerce the pay- 
ment of the money due as aforesaid, which failure 
shall be ascertained by a return of non est inventus, 
to a capias ad respondendum, or of nulla bona, to a 
fiert facias.” 

The three following sections give the right to the 
purchaser, after failure to make a payment, within 
three months, to convert his purchase into a lease, 
for ninety-nine years, renewable forever, by paying 
all interest, &c. This provision, however, has no- 
thing to do with the question before us. 

Does this statute so alter the situation of the par- 
ties, from what it was under that of 1821, as to re- 
quire any act to be done by either, to produce a for- 
feiture, after a failure of the purchaser to make a 
payment, which was not necessary before? 

















JUNE TERM, L833. 


TRUSTEES OF UNIVERSITY US WINSTON. 








The language with respect to the forfeiture, is the 
same: “the land shall be absolutely forfetted;” but, in 
some respects, the parties are differently situated — 
Under the last act, bonds have to be given by the 
purchaser, which were not required by the first; the 
trustees have, also, the additional privilege of suit 
within three months after failure to pay, by the pur- 
chaser; which. according to the express words of 
the act, would prevent the forfeiture from accruing, 
until a failure to coerce payment. 

It has been strongly urged, that it could not have 
been the intention of the legislature to produce an 
absolute forfeiture, upon the failure to pay: that the 
idea of such intention is rebutted, by the trustees ha- 
ving three montlis given them to determine whether 
they will insist upon an immediate forfeiture, or pur- 
sue the purchaser by suit: that, if the trustees have 
three months to determine whether they will elect 
to insist upon the forfeiture, or sue for the money, the 
purchaser, within that time, would have the right to 
elect to pay the money; and that, therefore, no ab- 
solute forfeiture can have taken place. 

If the construction given to the first statute, be cor- 
rect, it will will have considerable effect in ascertain- 
ing the intention of the Jegislature, from the language 
used in this. The words expressing the forfeiture, are 
the same, and, of themselves, must receive the same 
construction—being used by the same body. There 
may, however, be other provisions in the statute, re- 
straining their import; are there any such ? 

_ Whether the purchaser would have the right to 
pay the money, within three months after it was due, 
and thereby prevent a forfeiture, is probably not a 
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very important inquiry; but if it is, we believe he 
would have no such right. The proviso, in the ninth 
section, seems to settle this question. ‘That proviso 
declares, he “shall have liberty, at any time, methin 
the period of credit, to pay the whole amount of the 
principal and of the interest which has then accru- 
ed,” &c. “tf the land shall not have been forfeited.” — 
That is, as the statute must be understood, if the 
event has not occurred, which is declared to produce 
a forfeiture. ‘This event is a failure to make punctu- 
al payment; therefore, after a failure to make such 
payment, all that he has a right to do, to authorise 
his retaining possession of the land, is to pay the in- 
terest, give bond and security for the rent, and thus 
convert his purchase into a lease, for years, under the 
subsequent provisions of the act. 

But, it is said, the forfeiture can not be absolute, 
on account of the election, which is in the power of 
the trustees for three months, either to pursue the re- 
medy, by suit on the bond, or rely upon the forfeiture; 
that some act must be done by the trustees, to show 
what their election is—and, until such election is 
made, the right of the purchaser to the land, can not 
be disturbed: that if this election should ultimate- 
ly be to sue on the bond, although it be after the ex- 
piration of the three months, they waive the forfei- 
ture; and that such suit may be brought, and the 
Waiver made, after three months: that the title to 
the land can not be in abeyance ; and a different con- 
struction would leave it so, until the trustees made 
their election, or until the expiration of the three 
months. 

It would be no objection to the validity of a sta- 
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tute, that by the plain letter and manilest intention 
of it, the title of lands, under certain circumstances, 
would be not vested, but suspended, or in abeyance. 
But, it is not a necessary consequence, attending a 
literal construction of this act, that the title is, at 
any time in abeyance. ‘ihe jee simple remains in 
the trustees, without controversy, until the whole of 
the purchase money is paid. ‘The title of the pur- 
chaser is altogether equitable in its nature, except 
his mere right of possession. Upon making punetu- 
al and full payment, he is entitled to seek a specific 
performance of the eontract, in chancery; and that 
court would compel the trustees to make a convey- 
ance. His equitable title is forfeited by the breach of 
the contract on his part; but if the trustees elect to 
pursue the remedy on the bond, the equitable inte- 
rest which the purchaser had in the land, revests in 
him, and is not again divested, until the suit proves 
ineffectual to produce the money. ‘The trustees have 
no further option, than the one given in the statute; 
if they do not sue on the bond in the three months, 
they cannot sue on it at all. ‘The naxim, “ expressto 
untus, exclusio alterius,’ applies; and unless the suit 
is brought within the time limited, the bond is dis- 
charged, and the land is thetrs. 

The provision with respect to the failure of a suit 
to produce the money, strengthens this construction. 
If aca. sa. is returned non est, or a fi. fa. nulla bona, 
the land is forfeited. ‘Phe judgment and execution 
can not be continued in force, with the intention of 
having them satisfied at some future time ; the land, 
which is the subject of the contract, can not be sold, 
and if it does not discharge the judgment, the rest 
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of the purchaser's property resorted to, to satisfy the 
debt ; but the land is protected from the execution, 
and when resorted to, under the law, satisfies the 
whole judgment. 

The whole act proves, that it was intended to give 
mutual privileges—to the purchaser, that of forfeit- 
ing the land, if he found himself unable to pay for 
it, and thus be released from the debt he had con- 
tracted ; to the vendors, that of relying upon the for- 
feiture, or resorting to a suit upon the bonds. 

It is objected, that this construction might place 
the purchaser in most disadvantageous circumstan- 
ces—-that he might have paid all but a small balance, 
have made valuable improvements, &c.; and might 
intend, and be prepared to make payment, but be pre- 
vented by sickness, high waters, or some other casu- 
alty, from doing so; or, might be really unable to 
pay the balance, which he owed—small when com- 
pared with the value of the land; and that, in eith- 
er of these cases, it would be cruel if Chancery could 
not afford relief. 

But, it should be remembered, that the legislature 
could always interpose in behalf of one who, from 
misfortune, or otherwise, merited their assistance.— 
As that body has shut the purchaser, under all cir- 
cumstances, out of the courts, which, in cases of or- 
dinary contracts of a similar kind, have the power 
of doing justice between the parties, it would be al- 
ways ready to prevent injustice itself, 

We do not believe the act of 1824, entitled “an act 
to confirm the title to sundry purchasers of lands sold 
by the Trustees of the University of Alabama, and 
for other purposes,” can vary the result of this case. 
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That act authorises the trustees to waive the benefit 
of the forfeiture upon payment of the amount of prin- 
cipal and interest then due, at any time before the 
land is again sold. 

The institution of this suit shows, that such pay- 
ment has not been made, in this case; and we do not 
think it gives the trustees any power, beyond tte ex- 
press provision. . 

We are of opinion that the judgment must be af- 


firmed. 
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THE STATE, €X rel. ATTORNEY GENERAL US. PAUL. 


1. It seems that quo warranto would be the proper remedy to test 
the right of an individual to an office or franchise, the duties 
and privileges of which he may be exercising and enjoying. 

2. The Supreme Court has no authority, on the relation of the 
attorney general, in behalf of the State, to enquire into the 
constitutionality of an appointment by the legislative depart- 
ment, of a judicial officer. 

3: Thus, where the legislature, having established a new judi- 
cial circuit, at the same session, elected one of its own mem- 


nature of quo warranto, filed by the attorney general, in the 

name of the State, that this Court had no power to control 

the appointment, by any inquiry into the constitutional pow- 
“er of the legislature, to make the election. 


\ bers the judge thereof---it was held, on an information, in the 
> 


¢ 


+f 
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At January Term, 1833, of the Supreme Court of 
Alabama, an information, in the nature of a guo war- 
ranto was filed in this Court, by Peter Martin, Esq. 
Attorney General of the State of Alabama, wherein 
the said attorney general gave the Court to under- 
stand and be informed, that John W. Paul, Esquire, 
for the space of one month then last past, had, and 
then still did, use, without warrant or legal grant, 
the liberties and privileges of the office of Judge of 
the eighth judicial Circuit of the State of Alabama; 
all which liberties and privileges of the said office, 
the said John W. Paul had, and then still did usurp, 
to the great damage and prejudice of the State of 
Alabama. 


And the said attorney general, for, and in behalf 
of the said State of Alabama, further gave the Court 
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to understand and be informed, that the said John 
W. Paul, for the space of one month, then last past, 
and more, had used, and still did use, the liberties 
and franchise of judge of the Circuit Courts of the 
eighth judicial circuit of the State of Alabama, in 
violation of the existing constitution of said State; 
for, that the said John W. Pau! was, on the sixth 
day of August, 1832, duly and constitutionally elect- 
ed, from the county of Dallas, in the State aforesaid, 
a representative in the legislature of said State, for 
and during the term of one year, then next following : 
and, in pursuance of said ¢ isin he, the said John 
W. Paul, did, on the seventh day of November, in 
the year last aforesaid, in the town and county of 
Tuskaloosa, take the several oaths prescribed by law, 

for members of the house of representatives, and dues 
and there did take his seat, as a member of the legis- 
lature, in the house of eo es of said State: 
and afterwards the leg islature of said State, by an 
act, approved on the eleventh day of January, 1833, 


did create and organise the eighth judicial cireuit of 


the State of Alabama—thereby, then and there cre- 
ating the office of judge of said Cireuit, to be filled 
by the election of said aw iture : and afterwards, 
to wit, the eleventh day of January, 1833, the 
said ficios W. Paul, was elected by the said le: cish 


5 
' 


ture, the judge of the said eighth judicial circuit, 
created as aforesaid—he, the said John W. Paul, then 
and there being a member of the said house of re- 
presentatives. Whereupon, the said Attorney Gene- 
ral, on the part and in behalf of the said State, prayed 
the consideration cf the Court here, in th 
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and that due process might be awarded against him, 
the said John W. Paul, in that beha!f, to answer the 
State of Alabama, by what warrant he claimed to 
exercise, use and enjoy the liberties, privileges and 
franchise of said office. 

At June Term, 1833, John W. Paul, having been 
notified, appeared, by counsel, and protested that this 
Court did not possess jurisdiction to enquire into the 
premises, and for cause showed— 

That by an act of the legislature of this State, 
approved the eighteenth day of December, 1832, cer- 
tain new counties were laid off, on the lands, to which 
the Indian title had then been recently extinguished; 
that the designation of new counties, made by this 
act, was required and directed to be so done, by the 
seventeenth section of the sixth article of the con- 
stitution of this State. 'That, by the seventh section 
of the fifth article of the said constitution, it is pro- 
vided, that Circuit Courts shall be held in each coun- 
ty, at least twice in every year; and, by the first 
section of the same article, the Circuit Court is cre- 
ated. 'That, by the fifth section of the same article, 
it is provided, that the State shall be divided into 
convenient circuits; and that each circuit shall con- 
tain not less than three, nor more than six counties; 
and for each circuit there shall be appointed, a judge, 
who shall, after his appointment, reside in the cir- 
cuit for which he may be appointed. ‘That, in con- 
sequence of the establishment of the new counties, 
by the act of December 18, 1852, before referred to, 
it became the duty of the legislature of this State, 
in compliance with the provisions of the constitution, 
before referred to, to divide the State into at least 
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eight judicial circuits, which was accordingly done, 
by an act of the legislature of this State, approved 
the eleventh day of January, 1835. 

That on the 11th day of January, 1833, the respon- 
dent was duly elected, by a joint vote of the general 
assembly of this State, to the oflice of judge of the 
eighth judicial circuit of this State; and, by virtue 
of the election so made, he claimed to hold, and ex- 
ercise, and did hold and exercise the said office— 
The respondent alleged, that he was under the age 
of seventy years, and resided within the limits of the 
said circuit. 

The respondent adinitted that he was a member 
of the house of representatives of this State, for the 
county of Dallas, at the time when he was so elect- 
ed to the said office, and that the time for which he 
had been elected a member, had not expired at the 
time he was so elected judge of the eighth judicial 
circuit. He also admitted that he was a member of 
the same house of representatives, when the several 
acts of assembly before referred to, were passed. 

The respondent having shewn to this Court these 
causes, prayed that the said rule might be discharg- 
ed. 

The case was argued at length, by Goldthwaite and 
Gordon, on the part of the respondent; and by the 
Aitorney General and Hopkins, in behalf of the State. 


SAFFOLD, J.— Application was made by the 
Attorney General, at the last term of this Court, for 
leave to file a writ of quo warranto against the de- 
fendant, who was, and still is in the exercise of the 
duties of judge of the Cireuit Courts of the eighth 
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judicial circuit. ‘The object of the proceeding is to 
try the constitutionality of his appointment. 

The application is founded on representations, in 
substance, as follow: 'That the defendant was a mem- 
ber of the house of representatives, during the ses- 

“sion of the general assembly, at which the act pass- 
ed, entitled “an act to alter and establish the judi- 
cial circuits of this State” — approved on the 11th 

| day of January, 1833; and by which, said eighth cir- 
cuit was created or established. ‘That, at the same 
| session, and during the term for which he had been 
elected to the legislature, as aforesaid, he was elect- 
ed by a joint-vote of the general assembly, to fill said 
| office; which, having been done under the circum- 
stances aforesaid, was unconstitutional and void.— 
That he was ineligible to said office, under that pro- 
vision of the constitution of the State, which declares, 
that no senator or representative shall, during the 
term for which he shall have been elected, be ap- 
pointed to any civil oflice of profit, under this State, 
which shall have been created, or the emoluments of 
which shall have been increased, during such term; 
except such offices as may be filled by elections by 
the people.” That, notwithstanding his disqualifica- 
tion as aforesaid, he became a candidate, was elect- 
ed and has entered on the duties of judge, aforesaid, 

regardless of said constitutional disqualification. 

Upon this application the Court then granted a 
a rule on the defendant, requiring him to shew cause, 
why the said writ of quo warranto should not issue, 
for the cause aforesaid. 

Having received notice, the defendant appears, by 
counsel, and contests the issuance of the writ— 
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Though the question now presented, is preliminary 


to that which would arise ona hearing of the writ of 


quo warranto, or an information, in the nature there- 
of, it is one, involving the meriis of the case. ‘The 
granting the writ would indicate the opinion, (sup- 
posing the facts truly stated.) that the interposition 
of the judiciary is demanded, in defence of the con- 
stitution. A denial of it would exempt the defen- 
dant from further molestation from this source. 

The case has been argued by the counsel on each 
side, with zeal and ability, equal to the impertance 


’ 


of the occasion. 'The points embraced by the argu- 
ment, and authorities referred to, so far as necessary 
to be noticed, according to the views we have taken 
of the case, may be resolved into the foliowing: 

1. Is the writ of quo warranto ti 


medy, to test the right of an incumbent to the office 


1e appropriate re- 


he is exercising ? 

2. Has this Court jurisdiction to award the writ, 
for such a purpose ? 

The constitution of the State, (Art. 5, § 2,) pro- 
vides that, “the Supreme Court, except in cases oth- 
erwise directed by this constitution, shall have ap- 
pellate jurisdiction only, which shall be co-extensive 
with the State, under such restrictions and regula- 
tions, not repugnant to this constitution, as may, from 
time to time, be prescribed by law: provided, that 
the Supreme Court shall have power to issue writs 
of injunction, mandamus, quo warranto, habeas cor- 
pus, and such other remedial and original writs, as 
may be necessary to give it a general superinten- 
dance and control of inferior jurisdictions.” 

I consider it unnecessary tv investigate the dis- 
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maw — — 
tinction between a writ of quo warranto, and an in- 
formation in the nature thereof. ft was not urged 


in argument; and under this rule the Court would 
be compeient to grant the a in either form that 


the nature of the case might be found to require, 


should either appear proper—Dew vs Judges of Sweet 

» a 

a3 Hen. & Springs. 
Muof. 1. On this point, it is suflicient to remark, that an in- 


formation in the nature of a quo warranto, has, in mo- 
dern practice, superseded ina great degree, the ancient 
writ, which, in its nature was a method of criminal pro- 
secution, as well to punish the usurper, by a fine for 
the usurpation of the franchise, as to oust him from 
it. The information has sub sequently been applied 
to the mere purpose of trying the civil right, seizing 
the franchise, or ousting the wrongful possessor, the 
'2Inst.281; fine being nominal only.’—The People vs Utica Insu- 


1. 3 
cag: Fass rance Compan: y. 


a The granting the writ was formerly considered 

sont" matter of right—consequently defendants were not 
expected to disclose the ground of their defence, on 
the motion made to obtain it; the more prudent 
course was not todo so: but, by a later mode of pro- 
ceeding, now of long standing, the practice has been 
to let the granting this writ depend on the sound dis- 
cretion of the Courts, according to the particular cir- 
cumstances of the cases which any be brought be- 

Johns. R fore them.—The People vs Sive eeting.* 

Where the right to the franchise is disputed, and 
turns on a point of new or doubtful law; or, where 
there is no other remedy for the violation of an indi- 
vidual right, it is usually granted. 

That this writ has been sufliciently established, as 

































JUNE 'TERM, L833. 47 


STATE, ex rel. vs PAUL. * 








snteraractcinaargncepey tiie 
the proper remedy against one who has intruded into 

an office without competent authority, as well as in 

other cases of usurpation of a franchise, is clearly 
shewn, not only by a series of English cases, but al- 

so by various American decisions.* It is true that+3Johns.c. 
‘ é ‘ : ee oar = 79; 2 Johns 
in many cases in England, in New-York, and other chr. 371; 
States of the Union, the remedy, by information, in ak 
the nature of a quo warranto, has been regulated by — 
statute ; but without such aid, it exists as an adequate 
remedy at common law, in various other cases. _ I, 
therefore, think, so far as it is proper for the judicia- 
ry to interfere in the present case, there is no ob- 
jection to the form of the proceeding, as commenced. 

2. On one branch of the inquiry arising on. the se- 
cond question, I decline the expression of any definite 
opinion. ‘That is, whether or not tis Court is autho- 
rised to exercise the original jurisdiction of granting 
the writ, in the first instance—supposing there be no 
other objection than that in relation to the jurisdic- 
tion? 

According to the view we have taken, that ques- 
tion is not necessarily involved in the present deci- 
sion. It is suflicient to inquire, whether this Court 
is competent to revise, control and annul the appoint- 
ment, even if it should be considered that the in- 
cumbent was ineligible to the office? 

The making this appointment, required the exer- 
cise of a portion of the sovereign power of the State. 
In the distribution of this power, the constitution de- 
clares, (Art. 2, $1,) that “the powers of the govern- 
ment of the State of Alabama shall be divided into 
three distinct departinents; and each of them confid- 
ed to a separate body of magistracy, to wit: those 
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which are legislative, to one; those which are exe- 
cutive, to one; and those which are judicial, to ano- 
ther. (Sec. 2,) “Phat no person, or collection of per- 

sons, being of one of these departments, shall exer- 

cise any power properly belonging to either of the 
others, except in the instances herein expressly di- 
rected or permitied.” 

Again, it is said, (Art. 5, $12, that “Chancellors, 

Judges of the Supreme Court, Judges of the Circuit 

i | . Courts,.and Judges of the Infericr Courts, shall be 

elected by joint-vote of both houses of the general 

assembly.” And it is also provided, (in the amend- 
ments of the coustitution,) that the judges thus elect- 
ed, shall hold their offices for the term of six years. 

Thus, it appears, that the constitutional power of 
conferring judic:al appointments, is vested in the two 
houses of the general assembly, to be exercised by 
joint-vote : that, though it be, in its nature, an autho- 
rity not purely legislative, vet it is a power and trust 
expressly contided to the legislative department of 
the government; and that.each of the other distinct 
departments is prohibited from exercising any super- 
intendence or control over it, within its constitution- 
al sphere of action. 

Adinitting the true intent and proper construction 
of the constitution to be, that no other department 
shall exercise or control the right of conferring such 
appointments ; and that there is no express restric- 
tion of the authority to adjudicate the eligibility of 
the incumbent—yet it is worthy of consideration, if 
the restriction be not implied—if the delegation of 
the power to one of the co-ordinate departments, to 
confer the right does not include the authority to de- 
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cide conclusively the constitutionality of the appoint- 
ment, including the eligibility of the candidate they 
may elect. i 

If the relative powers of the legislative and judi- 
cial departments, in reference to electtons by the for- 
mer, could be considered analogous to those in rela- 
tion to statutes, I should feel no difficulty in maintain- 
ing the authority of the latter, to review and deter- 
mine the constitutionality of elections, so made— 
But are the powers the same in either case ? 

With respect to statutes, courts of justice can 
not be neutral or passive—a conflict of rights arises 
between individuais or corporate bodies, competent 


to sue and be sued—one party claiming under the 





constitution, and the other under a statute—one or 
both must prevail, and they can not be reconciled ; 
itis the province of the judiciary to construe, and 
administer the wee the consequence its, that the 
constitution, being the supreme fav, it must prevail, in 
preference to the statute, aud the latter become a 


dead or silent letter. ‘this, however, is net the re- 
sult of any superiority in the judicial, over the le- 


ray . 7 
lep artinent. hey remain eo-ordinate 





gislative « 
each ‘action independently wit! _ its respective 
sphere: the statute is not repealed, it remains in the 
code of laws: and, should the same, or a higher tri- 
bunal, subsequently, determine it to be consistent 


with the constitution. if is subject to be enforced ac- 
cordingly. 
The judiciary has no direct delegation of power, 


to declare an act of the legislature unconstitutional 
and void—it is an incidental authority, unavoidi tbly 
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exercised, in administering the paramountlaw. ‘his 
authority is common to the lowest and the highest ju- 
dicial tribunals—to justices of the peace, as well as to 
the Supreme Court; yet the arrogance would be ob- 
vious, should the former attempt to control legisla- 
tive appointments, in any form or manner. 

Were the Courts reduced to the necessity of pass- 
ing on the constitutionality of any appointment by 
the legislature, their authority to decide according to 

‘their own judgment, could not be questioned, though 
they should differ from the co-ordinate department. 
This necessity might arise in the case of two ap- 
pointments to the same office, or of one to an office 
which has no existence: and in other cases that might 
be supposed. Such is the doctrine relative to ap- 
pointments by the crown of England. In such case, 
the conflict of rights, or of authority, would demand 
an adjustment by judicial decision. 

But the consideration which I view as a main ob- 
jection to any interference by the judicial tribunals, 
in a case like the present, is, that each of the co-or- 
dinate departments of the government, is required by 
the constitution, and genius of the government, to de- 
termine its own powers—each is bound by the obli- 
gation of an oath, to support the constitution, and is 
presumed competent to construe it correctly, in rela- 
tion to its own action. ‘The possibility that either 
may err in its construction, does not establish the ne- 
cessity for an interference by another: infallibility is 
not attainable by either, and such intermedling 
would tend to destroy the harmony, which is essen- 
tially necessary between the departments. 

A judicial decision, vacating the present appoint- 
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ment, would constitute a virtual requisition on a dif- 
ferent department, to proceed to a re-appointment— 
this might be refused, a collision between the depart- 
ments be created, a consequence of which would be 
to obstruct or deny the administration of common 
justice. 

The fact that subordinate officers, and the mem- 
bers of all inferior jurisdictions, are required in like 
manner to support the constitution, does not secure 
to them the same independence that is incident to the 
co-ordinate departments of the government: their con- 
struction of the law, whether constitutional or sta- 
tutory, and all their proceedings, are subject to the 
revision and correction of the superior judicial tribu- 
nals. ‘The constitution of the State expressly autho- 
rises this Court, to issue all such “remedial and ori- 
ginal writs as may be necessary to give it a general 
superintendence and control of infertor gurtsdictions,” 
not co-ordinate departments. ‘The exertion of the 
power here applied for, would be the exercise of a 
superintending and controlling authority over, not 
only the incumbent in office, but the appointing pow- 
or. . ; 
In the case of Marbury vs Madison,* the Supreme 4 Semmh, 
Court held that a mandamus might issue against the 
Secretary of State of the United States, to enforce 
a delivery of a cominission, or a copy thereof, where 
the appointment had been consummated by the Pre- 
sident. But this authority was maintained on the 
principle, that the act to be done, was one affecting 
the absolute right of an individual, in the perform- 
ance of which, the Secretary was not placed under 
the particular direction of the President, and which 
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the President could not lawfully forbid., and, there- 
fore, was not presumed to have forbidden. 

Here can be no evasion, as respects the power 
sought to be controled. It is no other than the di- 
rect appointment of the legislature, which is intend- 
ed to be annulled. ‘Phe powers and duties of the 
legislative department are no less distinct and inde- 
pendent of the judiciary, than those of the execu- 
tive; nor can this supposed right of interference be 
better founded, than ¥ the appointment had devolv- 
ed on the execut“e of the State, and he had made 
it, as the legtsfature has done. 

In the case last referred to, Chief Justice Marshall 
says, in reference to the controling power of the ju- 
diciary, over the appointing power, (which, in that 
case, as we have seen, was the executive,) “ It is 
scarcely necessary for the Court to disclaim all pre- 
tension to such jurisdiction—an extravagance so ab- 
surd and excessive, could not have been entertained 
fora moment. ‘The province of the Court is solely 
to decide on the rights of individuals—not to inquire 
how the executive or executive officers perform du- 
ties, in which they have a discretion. Questions, in 
their nature political, or which are, by the constitution 
and laws, submitted to the executive, can never be made 
in this Court. But, if this be not such a question— 
if so far from being an intrusion into the secrets of 
the cabinet, it respects a paper which, according to 
jaw, is upon record, and to a copy of which the law 
gives a right, on the payment of ten cents: if 2t be 
no intermeddling with a subject, over which the execu- 
tive can be considered as having exercised any control, 
what is there in the exalted station of the officer, 
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which shall bar a citizen from asserting, in a Court 
of justice, his legal rights; or shall forbid a Court to 
listen to a claim, or to issue a mandamus, directing 
the performance of a duty, not depending on execu- 
tive discretion, but on a particular act of congress, 
and the general principles of law ?” 

The case supposed in argument, by the counsel for 
the defendant, is believed to present a fair test of the 
principle contended for in behalf of the State. It is, 
that one, two, or all the mémbers of this Court had 
been elected to their present situation, under the same 
circumstances which attend the election of the present 
defendant : could the judiciary investigate, revise and 
control the appointments? I conceive not: besides 
the difficulty in selecting the revising tribunal, the mat- 
ter to be controled, would have been the exercise of 
a sovereign political power, by one of the highest de- 
partments of the government; and one involving no 
conflicting individual rights, presenting a judicial 
question. 

On the same principle, I conclude this Court has 
no authority to control the appointment which has 
been made; and it would be supererogation in us, to 
express an opinion, respecting its constitutionality. 

The Court being unanimous in the result, the rule 
must be discharged. 
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1. It is not important at what time an affidavit, which may be 
made in an application for bail, be filed—so it be made be- 
fore the order for bail. 

2. An issue, as to the sufliciency of the affidavit, required in an 
application for bail, i seems, should be decided by the Court, 
on inspection. 

3. But where, in a case where such issue arose, a jury interpos- 
ed between the issue and the judgment, it was held, that this 
Court would regard the verdict as a nullity, in respect to the 
sufficiency of the affidavit, and presume that judgment of the 
Court, upon the affidavit, was given. 


This wasa preceeding, by scire facids against bail, 
in the Cirevit Court of Mobile. On the trial, judg- 
ment was given for the plaintiff; and to reverse that 
judgment, Magee prosecuted a writ of error to this 
Court. 

A bill of exceptions, taken in the cause, showed 
that the defendant pleaded—Virst, nul tel record to 
the recognizance of bail; Secondly, that Samuel G. 
Pilote, for whom it was alleged the said defendant 
executed the said supposed recognizance of bail, was 
compelled to sign and seal the said supposed recog- 
nizance of bail, in the said writ of scare facias, men- 
tioned, and to procure the said defendant to execute 
the same, as his bail and surety; without the affida- 
vit required by law having been previously made, by 
the plaintiff in the original action, against the said 
Pilote, or by the attorney or agent of said plaintiff. 
Thirdly, that the said writ was issued, and the order 
for bail was thereon endorsed, on the fifth day of De- 
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cember, 1829, and that the alleged oath, in writing, 
upon which the said order was made, was iiled only 
on the seventh of the said month. 

To the first plea the plaintiff took issue. 'To the 
second plea, he replied, there was a good and sufti- 
41 


cient affidavit made. before the writ. in the said ori- 


ginal action, issued: to the third plea, that the af- 
fidavit was made and sworn to on the 5th December, 
before the writ issued, and was filed on the 7th De- 
cember, of the same year. — ‘i'o which last replica- 
tion the defendant demurred, which was overruled. 

On the trial of this cause, the plaintiff, in support 
of his second replication, insisted that the cause 
should be tried by a jury, to which the defendant ob- 
jected, but to which the Court assented. It was then 
objected, by the defendant, that the affidavit referred 
to in the pleadings, was insufficient to authorise the 
said Pilote to be held to bail, in as much as it did not 
appear to have been taken before any person, autho- 
rised by law, to take the same; whereupon the 
counsel for the plaintiff, moved to introduce Basil 
Meslier, before whom the affidavit, aforesaid, purport- 
ed to have been made, to prove that he was, at the 
time of taking the same, an acting justice of the 
peace of the County of Mobile—to which the defen- 
dant, by his counsel, objected ; but which was admit- 
ted by the Court. ‘lo all which the defendant ex- 
cepted, 


Elliott & Crawford, for the plaintiff in error—Hitch- 
cock, contra. 


LIPSCOMB, C. J.—The action was on a scire fa- 
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ctas against bail. On the trial, the defendant plead 
three pleas— 

Ist. Nul tiel record, to recognizance of bail. 

2nd. 'That the affidavit, required by law to be made, 
was not made. 

3rd. That the writ issued with an indorsement for 
bail, on the 5th December, 1829, and that the alleg- 
ed oath, on which the order to hold to bail, was 
founded, was not filed until the seventh of the same 
month. 

To the first plea, the plaintiff below took issue — 
To the second, he replied, that there was a good and 
sufficient affidavit, before the original writ, in the ac- 
tion, issued. 

To the third plea he replied, that the affidavit was 
made on the 5th December, before the writ issued, 
and was filed on the 7th December. 

The issue on the first plea was decided in favor of 
the plaintiff. The defendant demurred to the repli- 
cation to his third plea, and judgment was given in 
favor of the plaintiff. 

It is not important, as we con¢eive, when the affi- 
davit was filed, provided it way made before the or- 
der to hold to bail. There was, therefore; no error 
in the judgment on the demurrer to the plaintiff’s 
replication. . 

The issue on the second plea was directed by 
the Court to be tried by the jury, although the de- 
fendant objected to its being so disposed of. On the 
trial of this issue, before the jury, an exception was 
taken to the affidavit offered in evidence; and the 
Court permitted Basil Meslier, Esq. before whom it 
purported to have been made, to be called, and to 
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prove, by himself, that he was an acting justice of 
the peace, at the time it was taken by him. 

The case has been very imperfectly presented to 
us; but, from the brief statement of the plea and 
issue, it seems to us, that it should have been 
tried by the Court. ‘The sufficiency of the affidavit 
should unquestionably have been determined, by the 
judge, from an inspection. ‘This we conceive, how- 
ever, not to be such an irregularity, as will be sufli- 
cient ground for a reversal of the judgment. 

The fact that a jury had interposed between the 


J 


issue and the judgmént, can not vary its result. It 
must still be considered the judgment of the Court. 
And we may treat the verdict as a nullity: that could 
not, in any event, have influenced the judgment. It 
does not appear that any evidence went to the jury, 
that the judge alone was not competent to pass on; 
and we will infer, that he did so pass on its legal ef- 
fect. 

The plea could only be tried by the production of 
the affidavit, if not lost or destroyed. ‘Lhe affidavit 
is not before us, and we can not determine whether 
the testimony of Meslier, the justice of the peace, 
Was properly received, or not. 
The judement must be afirmed. 
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1, A declaration against one, as the maker of a promissory note, 
by the name of “John” C, &c. proceeding to set out the exe- 
cution thereof, by the ‘“‘defendant;” will be sustained, by the 
production of a note, signed by “J.” C, &c.—there being no 
attempt to set out the note in hac verba. 


In Jefferson Circuit Court, Robert P. Hopkins de- 
clared in assumpsit, against John Cantley, as the mak- 
er of a promissory note: for that, whereas the said 
defendant, (with one Joseph Rogers,) theretofore, to 
wit, on the twenty-second day of October, A. D. 
1831, at the County aforesaid, made their certain 
note, in writing, commonly called a promissory note, 
their own proper hand writing being to the said note 
subscribed ; bearing date the day and year aforesaid; 
and then and there delivered the said note to the 
said plaintiff; by which said note, the defendant, and 
the said Joseph, or either of them, promised to pay, 
on or before the first day of March ensuing, to the 
said plaintiff, Robert P. Hopkins, or bearer, two hun- 
dred dollars, for value received: by means, &c. 

The plea was non-assumpsit, and under it, the de- 
fendant, by his counsel, claimed advantage of a 
supposed variance in that the note produced on the 
trial, was signed “Joseph Rogers” and “J. Cantley ;” 
but the Court overruled the objection, and a verdict 
was entered for the plaintiff. 

Bill of exceptions and writ of error. 


Shortridge, for the plaintiff in error— 
Peck. contra. 
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TAYLOR, J.—It is wholly unnecessary to exam- 
ine the numerous authorities, which have been cited 
in this case, to show what constitutes a fatal vari- 
ance, between the instrument produced on the trial, 
and the description contained in the declaration ; 

The plaintiff has declared, that he complains of 
‘John Cantley,” and proceeds to set out the execu- 
tion of the note, by the “defendant;” the note offer- 
ed in evidence, is signed “J. Cantley.” Here, cer- 
tainly is no discrepancy. ‘There is no attempt to set 
out the note in A@c verba—had there been, the effect 
of such a misrecital,as “John Cantley,” instead of 
J. Cantley, might have deserved consideration, 


The judgment is aflirmed., 
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i. Assignments of judgments pass only equitable interests, not 
authorising actions at law, in the name of the assignees. 

2. Thus, a judgment obtained by one and assigned by him, can 
only be sued upon after his death, in the name of his repre- 
sentative; and uot in that of the assignee. 

3. A plea in an action upon a judgment against one, that “‘the 
defendant was always ready and willing, and is ready and 
willing to liquidate the judgment, but that the plaintiff failed 
to ascertain and credit the amount of certain sums, collected 
under “certain agreements,”’ &c. ‘‘or to pursue all, or any ie- 
gal means, to recover all or any insolvencies, or to prosecute 
for losses, by the negligence, or want of proper management 
of the attorney employed by said plaintiff; or to render any 
account to said defendant,” &c. held to be bad on demurrer. 


Error to Mobile Circuit Court. 

William Black, administrator of Samuel Greenlee, 
deceased, for the use of John and Thomas Crowell, 
declared against John F. Everett, in the action of 
debt. 

The action was founded on the record of a judg- 
ment, rendered in one of the Circuit Courts in the 
State of Georgia, in favor of the intestate of the said 
Black, against the said Everett. 

The defendant plead—First, nad ticl record; Se- 
condly, a special plea, averring, that “the said action 
should not be had and maintained against the said 
defendant, because, before the rendition of the said 


judgment, in favor of said Greenlee, against the de- 


fendant, and in contemplation thereof, an agreement 
was entered into between said Greenlee and the 
said defendant, in the words following, to wit : 
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“ Articles of agreement between Samuel Greenlee, 


of the one part, and John F. 


Hiverett, of the other, 
viz: Whereas the aloresaid John I’. Everett has 
transferred and conveyed to Samuel Greeniee, the 
several notes as described in the annexed Iist; and 
whereas the said Greenlee instituted suit against said 
Everett, for the sum of five thousand and thirty-two 
doliars and thirty cents—now be it understood, that 
the said Greenlee is to go on and prosecute his suit 
against the said Kvereti, until he obtain judgment for 
the above sum of five thousand and thirty-two dollars 


1 
i 


and thirty cents; but t] 


iat he, the said Greenlee. 
guarantees and obligates himself, only to use the said 
judgment, in the event of the said drawers of the 
above described notes being sued to insolvency, and 
then only to the amount of such default as may ap- 
pear, atter suing the annexed obligors to insolvency. 
Moreover, tiie said Greenlee binds himself to pay all 
collection fees, &e. in collecting the above described 
notes.” 

And that afterwards, to wit, on the twenty-second 
day of December, 152%, the said agreement being 
still in full force, the said defendant made a second 
agreement with the said John and Thomas Crowell, 
in the words and figures following, to wit: 

“Whereas, on the twenty-fourth day of November, 
1820, John and ‘Thomas Crowell did transfer to Sa- 
muel Greenlee, a note on Gen. John F. Everett, for 
five thousand nine hundred and thirty-seven dollars 
and thirty cents, with a credit endorsed for nine hun- 
dred and five dollars and fifty-nine cents, to secure 
or indemnify the said Greenlee from them the pay- 
ment of a debt to Farish Carter, of Georgia, as the 
security of the said John and Thomas Crowell ; and 


nie 
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whereas the said John I. Everett did, at several 
times thereaite: ‘ ) id Grecniee, as col- 
lateral rity, a nu ofes and other evi- 
dences of debt, to ure the ultimate payment of 
the said note to the said Gre or John and ‘I ho- ‘ 
mas Crowell: and, wh s | id John and Tho- 1 
mas Crowe!l, having ished and paid the said 
Greenlee the amount . ity-shi he said 
Farish Carter, the said e returned all the re- 
ceipts and other eviden: is so placed in 
| his hands, to the said Jolin and ‘Thomas Crowell, ) 
who are now the proper owners of the said debts — 
. Now, be it known, that the said John B mv eant, 
agrees to receive, and the said John and ‘Thomas 
Crowell oblizafe themselves to r n, to the said 
Everett, all such notes or evidences of debts. which 
he, the said Everett, transferred to the said Green- 
lee, and which remain uncoileeted; and that part 
Which has been collected, shall be a cood set-off 
against the judgment, whieh wa enero by Green- 
lee against the said John I’. Everett, in Washington 
County, and the judgment eredi a sosoon as the 
amount collected shall be ascertained. ‘The said 
John and ‘Vhomas C: ave, this day, in com- 


pliance with the within obligat 


John F. Everett 


as had the colle 
ferred to the sai 
Crowell agree and 
legal means to re 
become insolvent or 
ment, on the par 
Greenlee.” 


, 1 ° : 7 ~ ‘a 
. the several reccinis et such persons 
i : 
ste . ° 49, + - . ‘ we . 
tion of tne Salad i _ so-trans- 
Se a eee ee a ee 
d Greenlee. John and Thomas 


ation. delivered to Gen. 


obligat , to pursue all 


cover all such SuIns as may have 


ost, for want of proper nanage- 
sloyed by 


Y 


t of the attornies. em] 
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And the said defendant avers. that he bas been al- 
ways ready and willing, and now is ready to settle 
and liquidate the said judgment: but that the said 


1] 
1 ? 


John and Thomas Crowell have failed to escertain 
and credit the amount of the sums, collected under 
the first agreement; or to pursue all or any legal 
means to recover all or any insulvencies, or to prose- 
cute for losses, by the negligence or want of proper 
management of the attorney, employed by the said 
Greenlee, or to render any account to said defendant, 
of the said proceedings of the said Greenlee,” &c. 

To this plea, the first being withdrawn, the plain- 
tiff filed a general demurrer, which was overruled 
by the Court, and judgment entered for the defen- 
dant. 


Gordon and Goldthwaite, for the plaintiff in error; 
Stewart, contra. 


TAYLOR, J.—The defendant in error has raised 
the preliminary point, thet the action could not be 


interest in the original judgment had been assigned 
to the Crowells. 

It is a sufficient answer, that neither the common 
or statutory law recognises the assignment of a judg- 
ment: such assignment passes only an equitable in- 
terest, and does not authorise a suit at law, in the 
name ofthe assignee. The right of action, therefore, 
after the death of Greenlee, was in his representa- 
tive only. 

The question made by the assignment of error, is, 
the overruling the demurrer to the second plea. 
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I: is believed by this Court that this plea avers no 


issunbie fact. "he allegation that the defendant was 
always ready and witiiens to settle and liguidate the 
judgment, was not an averment which could be re- 
plied to—if true, it formed nomatter ef defence: and 
the same may be said of the allegation, that the 
Crowellshad failed to ascertain and eredit the amount 
of the sums collected under the first agreement, and 
to prosecute for losses sustained by negligence, &e. 
There is no averment, nor does it ap none by the 
plea that any amount had been collected, or lost by 
negligence. It may be, that the Crowells’ insist, and 
the fact is so, that no money has been collected on 
the notes placed in the hands of Greenlee, by the de- 
fendant, as collateral security, nor any loss sustain- 
ed by negligence in the prosecution of those claims. 
They may all have proved unavailing to Greenlee, 
and the Crowells. 

But what is the effect of these agreements between 
Greenlee and the defendant, and the Crowells and 
the defendant? Can they be set up as a defence in 
this suit? Iconceive not. ff the Crowells have 
failed to discharge any of the duties which devolved 
upon them by their covenants, they may be sued by 
the defendant, and damages recovered for this breach: 
but I can not think their failure to prosecute those 
who have been negligent, and thereby suffered losses 


to be sustained, can be set up by plea, and investiga- 
| ted in this action. The defendant would certainly 


be permitted to prove, under the plea of payment, 
the receipt of any sums of money by Greenlee or 
| Crowell upon the notes, and obtain a credit for them, 
but he can not defeat the action by a mere allega- 




















JUNE TERM, 1833. 





EE ee 


BLACK, adm’r vs EVERETT. 








tion that the amount collected on the notes, and lost 
by negligence, has not been credited on the judgment 
sued on, when it does not appear that any thing has 
been thus collected or lost. 

The agreement between the,;Crowells and the de- 
fendant, entirely superseded the former one between 
Greenlee and defendant. The latter, if it had never 
been varied, might have been pleaded as a defence, 
and the defendant would have been entitled to a cre- 
dit under it for the amount of the notes specified in 
the list,except such as the plaintiff would have shewn 
had been unavailing, although the makers had been 
prosecuted to insolvency. 

The contract with the Crowells, however, is of a 
very different nature. By that, the defendant agreed 
that the judgment should be credited by the amount 
which had been collected upoh the notes placed in 
the hands of Greenlee; and there is a distinct and 
seperate undertaking, on the part of the Crowells, 
that they will “ pursue all legal means to recover all 
such sums as may have become insolvent, or lost for 
want of proper management on the part of the at- 
torneys employed by Greenlee. ” 

This agreement no where on the face of it, shows 
that any moneys had_ been collected on the note; or 
by prosecuting attorneys for negligence, nor is there 
any thing in the record, by way of averments in the 
pleadings or otherwise, to show this fact. As before 
observed, the defendant is certainly entitled to a 
credit for any moneys which, under a proper state 
of pleadings, he may prove to have been received 
on the notes by Greenlee or the Crowells, or which 
5s & p. 9 . 
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the latter may have recovered for losses on account 
of negligence of attorneys, &c. but it cannot be in- 
troduced as a defence to this action, that the Crow- 
ells have failed to prosecute thoes guilty of negli- 
gence. It is not necessary, however, to go this far, 
because it is no where averred by the defendant 
that any such losses have been sustained. 

The Circuit Court erred in overruling the demur- 
rer of the plaintiffs to the defendant’s second plea, 
for which reason, the judgment must be reversed, 
and the cause remanded. 
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1. Parol proof is admissible to show, that a conveyance, abso- 
lute on its face, was intended by the parties, to operate as a 
mortgage or security. 

. The testimony of a subscribing witness to a conveyance, as 
to matters agreed upon by the parties, at the time of execut- 
ing it, is not conclusive; and other witnesses may be introduc- 
ed to show what conversation passed between the parties, at 
the time of executing the conveyance; and who may likewise 
have been present. 

. Where a bill in Chancery was filed, charging an absolute bill 
of sale of slaves, to have been intended as a mortgage, and 
there was a discrepancy in the testimony, as to whether the 
conveyance was, or not, intended as a mortgage—it was held, 
[under the circumstances, | that proof of the fact that the pro- 
perty was worth double the sum for which conveyed, should 
be regarded as evidence of the intention of the parties to 
hold the conveyance as a mortgage. 

. In such case it was held, that the delivery ofthe slaves, into 
the possession of the vendee, was not, [under the facts,] en- 
titled to any consideration. 

. In such case, the vendor having admitted in his bill, that the 
vendee was to have the use of the slaves, in lieu of interest 
on-the money paid; and having charged no usury—held, that 
the vendor was not entitled to hire, nor the vendee to interest, 
until from the time of an offer of the former to redeem. 


Error, on a decree in Chancery, to the Circuit 


Court of Franklin. 








Ellis Isbell filed his bill in Chancery, against Ben- 
jamin Hudson, alleging that on or about the fifth day 
of November, 1827, the defendant paid off, and dis- 
charged for the complainant, a certain judgment, 
then subsisting against him, in the Circuit Court of 
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Franklin, in favor of Davis & Gurley tor the sum of 
five hundred and thirty dollars and ninety two and a 
half cents ; that in order to secure and indemnify the 
said Hudson, for the payment so made, the complain- 
ant, on the — day of , 1827, placed, in the pos- 
session of Hudson, four slaves; all whom the deten- 








dant had retained in possession, and of whose servi- 
ces and labor he had secured the benefit, during a 
long period: that, by a verbal agreement between 
complainant and the defendant, the said slaves were to 
remain in the possession of Hudson, until the sum of 
money so paid by him, for the complainant, should 
be repaid by the latter; and if the complainant ne- 
ver did so, then said Hudson was to retain the said 
slaves, for the benefit of his family—Hudson’s wife 
being a relative of the complainant. That, after- 
wards, in November, 1827, at the request of the de- 
fendant, and the better to secure him, in the advance 
so made, as aforesaid, the complainant executed a 
bill of sale of all said slaves, without any condition, 
other than a verbal agreement, that on the complain- 
ant’s paying to the defendant, the amount advanced 
by him, as aforesaid, the complainant might redeem 
said slaves; which the defendant, then, and subse- 
quently, agreed and assented to. That, on the sixth 
day of November, 1830, the complainant offered to 
pay off and discharge to the defendant, the amount 
of money advanced, and to redeem said slaves; but 
that the defendant refused to receive the same or suf- 
fer a redemption of the slaves. 

The bill charged fraud, and prayed relief. 

The answer of Hudson averred, that in October, 
1827, the coronor of Franklin County being in pos- 
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session of a fiert facias against the property of the 
complainant, and the respondent, as his surety, in fa- 
vor of Davis & Gurley, for above the sum of five 





hundred dollars; and the same having been levied 


on certain slaves of the complainant, including the 
four mentioned in his bill of complaint: and the 


i 
complainant being unable to re plevy the same, by 
reason of a previous forfeiture of his bend—the said 
slaves were lodged in the jail cf Franklin County, 


} 


of which the respondent was sheriil: that the cem- 


i 
* 


slaves from custody, -which he having refused te de, 


plainant requesied ihe respondent to discharge the 
an agreement was subsequently entered into, be- 
tween complainant and the respondent, by which it 
was agreed, that the complainant should execute a 
bill of sale to the respondent, of the four slaves in 
question, to save him harinless, in the event of the 
respondent being compelled to pay the execution 
aforesaid: that, in pursuance of this agreement, the 
slaves were released from jail, and the four mention- 
ed in the bill of complaint, given into the possession 
of the respondent, in the presence of sundry witnes- 
ses; and that the intention of this act was, to save 
the respondent harmless, and to vest the slaves in 
him, absolutely, and not as a mortgage—in the event 
he, (the respondent.) was forced to pay off, and dis- 
charge the execution aforesaid ; and which was to 
be paid by the fifth of November, of that year: and, 
that the complainant, then, positively agreed to, and 
with the respondent, that the said execution should 
be paid off and discharged by that period; and, on 
his failure to do so, then the respondent, on paying 
off the same, should hold the slaves, absolutely — 
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That, on the .fifth of November, ensuing, the com- 
plainant, having failed to settle the amount of the 
aforesaid execution, requested the respondent to pay 
off the same and take the siaves, as they, otherwise, 
would have to be sold; and the respondent had bet- 
ter have them, than another: that the respondent, 
accordingly paid off the said execution, amounting, 
at that time, to the sum of five hundred and sixteen 
doilars and sixty-two cents—beside costs. That, a 
few days after this transaction, and while the said 
slaves were yet in the possession of Isbell, he urged 
upon the respondent, that the latter wouid give to 
him the privilege of paying the noney and interest, in 
one month; and of thus redeeming the slaves—all 
which was readily agreed to by the respondent : that 
at the end of the month, the complainant, having 
failed to pay the money, as before agreed upon, ask- 
ed an extension of one month more, which was also 





agreed to: at the end of this second month, the com- 
plainant having again failed to settle the amount of 
money paid by the respondent, further extensions 
were allowed him, until the spring of 1828, when the 
respondent insisted on having the slaves given up, or 
a re-purchase of them had, which latter, the com- 
plainant expressed himself incapable of performing, 
by reason of the want of money. 'That the respon- 
dent then received the negroes, the complainat not 
objecting. That, in 1830, the complainant again 
proposed to the respondent, to take back the slaves, 
which was refused; as also a proposal to sign a defea- 
sance, which the complanant wished to have execut- 
ed. That the complainant then demanded the 
slaves and tendered the money; which was also re- 
fused. 

















JUNE TERM, 1833. 


HUDSON TS ISBELL 


The respondent denied all iraud, and insisted that 
a positive and absolute sale of the slaves was made, 
and not a mortgage; and exhibited, as part of his 
answer, a bill of sale, of the slaves in question, in 
the following words, to wit: 

“The State of Alabama, Franklin County. Know 
all men, by these presents, that I have this day, bar- 
gained and sold, unto Benjamin Hudson, of said 
County and State, four negroes, to wit: William, 
aged about twenty-six years; Aggy, aged twenty- 
four years; Malinda, aged eight years; and Harriet, 
aged six years—for, and in consideration of the sum 
of six hundred dollars, to me in hand paid. I do, 
hereby bind myself, my heirs, administrators, &c. to 
warrant and forever defend the right, title, and inte- 
rest of said negroes. As witness, my hand and seal, 
this sixth day of October, 1827. 

“Pest. “ ELLIS ISBELL. [ Seal. |” 

* James Davis.” 

A supplemental bill, filed in the cause, charged 
an intention, on the part of Hudson, to dispose of the 
slaves, and prayed an injunction, &e., which, after 
Hudson’s answer and denial, was granted, and bonds 
executed. 


Testimony in the cause. 

Dantel Wilhams deposed, that he knew of the 
transaction alluded to in the bill and answers; that 
the value of the slaves delivered was about thirteen 
hundred dollars; that he understood, from the par- 
ties, that the sale or delivery of the slaves was con- 
ditional ; that they were delivered to Hudson, in con- 
sideration of the payment by him of five hundred 
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LOLA vs, or thereabouts, upon an execution in the 
hands of the coronor, and under which, a levy had 
been made upon the said slaves: that the condition 
of the contract was, that the slaves were to remain 
in Isbell’s possession, until his crop of cotton, then 
on hand, was picked out; and, if he did not pay 
back the amount of money paid by Hudson, then the 
latter was to retain the slaves in his possession, un- 
til the money should be paid: that no certain time 
was agreed upon; that witness was called upon by 
Hudson, to witness the agreement; and that his un- 
derstanding was, that Isbell had the privilege of re- 
deeming the siaves at any time thereatter. 

Allen B. Hundley deposed, that Hudson informed 
him, that he had paid something above five hundred 
dollars for Isbell; and that if said sum was refund- 
ed by a given time, the slaves, in question, were to 
be given up; otherwise the slaves were Hudson’s: 
that Isbeil had failed to redeem them, and he, Hud- 
son considered them his own. ‘That Hudson also 
admitted, that he was willing to allow Isbell the 
sum of one hundred and fifty dollars, in addition to 
the sum paid, and thus have the matter settled. 

Claiborn Williams deposed, as to the value of the 
slaves: William he valued at about four hundred 
and fifty dollars; Aggy, at three hundred dollars; 
Malinda, at two hundred and fifty dollars ; and Har- 
riett, at two hundred dollars. 

William S. Hale deposed, that in the fall of 1830, 
the complainant offered to pay, or tendered to Hud- 
son, the money paid by Hudson for the complainant. 
That Hudson refused to receive the money—saying 
that he considered the slaves his own. 
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Anderson Bean deposed, that he knew of the levy 
upon the four slaves, William, Aggy, Malinda, and 
Harriet; and of their delivery to Hudson, upon the 
payment, by him, of five hundred dollars, or therea- 
bouts: that the slaves were worth about twelve hun- 
dred dollars: that his understanding was, that Hudson 
paid the money for Isbell, on the condition that Isbell 
should be privileged to redeem; but in what time, 
Witness did not know. ‘ 

Jahn M. Lewis deposed, that he knew the slaves; 
that they were worth, at the time conveyed, about 
thirteen hundred and, fifty, or fourteen hundred dol- 
lars: that Hudson told him, witness, that Isbell had 
reserved to himself the right to redeem the slaves, 
by refunding the money paid. 

Gregory D. Stone deposed, that he heard Hudson 
say he had an absolute title to the slaves; that Is- 
bell had failed to redeem them, and his, Hudson’s, 
right to them was perfect and complete. 

Lenis Walden, heard Hudson say, he had taken 
the slaves in question out of jail, by paying some- 
thing above the sum of five hundred dollars; and 
that William was then working for the interest of 
the money. 

Richard S. Jones, heard Hudson say, that Isbell 
had time to redeem the slaves; but that Isbell had 
failed to pay the money advanced for him. Heard 
a conversation between the parties, and then under- 
stood that Isbell had the privilege of redemption. 

William Davis recollected that the slaves had 
been levied upon, and had been released hy Hudson: 
but had the impression that Hudson purchased 
them. 
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Robert Thompson—Complainant in 1828, admitted 
to witness the levy upon the slaves, that he had pro- 
cured the advance by Hudson, and said he had saved 
one out of the five slaves levied on, that he, com- 
plainant, said he would have been compelled to 
pawn the slaves, to get the money; and not thinking 
he could procure the money, he preferred Hudson to 
have them. 

Ann E. Thompson.—In 1827-8, had a conversation 
with Isbell, concerning the slaves ; that in reference to 
a conversation in which Hudson declared his wish, 
that Isbell would procure money, and take back 
the slaves,—she advised Isbell, who was her bro- 
ther, to borrow the money and to do so, to which he 
answered, that he had no means of making the mo- 
ney; if he borrowed it, the negroes would have to be 
sold to pay the amount, and preferred that Hudson 
should have them, than any other person. 

James Davis witnessed the bill of sale; the con- 
sideration of it, was that Hudson should release the 
slaves, from jail, on his own responsibility: that if 
the amount of the execution, (the payment of which 
was assumed by Hudson,) was refunded by com- 
plainant, at the term of a court then approaching, 
and a few weeks in advance, the bill of sale was to 
be cancelled, otherwise to become absolute. 

The cause coming on to be heard on bill, answer, 
exhibits and testimony, it was ordered and decreed 
by the Chancellor that the slaves be given up by 
Hudson to complainant, and the latter recover for 
their detention the sum of two hundred dollars: from 
which decree Hudson took a writ of error. 
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Stewart for plaintiff in error. 
P. Martin, contra. 


TAYLOR, J.— 'The first position taken by the 
plaintiff in error, to reverse the decree of the Circuit 
Court, is, that parol evidence should not have been 
received, to vary the contract between the parties, 
from the one specified in the deed. 

The deed purports to be a bill of sale for four slaves, 
from Isbell to Hudson. By the bill filed in this case, 
Isbell alleges that no sale of the slaves was actually 
made; but that they were mortgaged to secure the 
payment of a sum of money. 

The answer cf Hudson admits that there was not 
an absolute sale at the time tlhe deed was executed, 
but insists there was a conditional one, and that it 
was intended between the - that it should be 
absolute, if he, (Hudson,) should have to advance 
the money, for which, he alleges, a judgment had 
been recovered on a note executed by Isbell, as prin- 
cipal, and himself, as security. 

To sustain himself in the doctrine for which he 
contends, that is, that parol evidence can not be ad- 
mitted, to prove a mortgage, when the deed expresses 
an absolute conveyance, the counsel for the plaintiff 
in error, has cited the case of Thompson vs Patton.* 

The case certainly is fuil to the point, to support 
which it was cited. It is admitted, however, in the 
opinion, that the previous decisions in that State, had 
been different; and upon the examination of the 
books, I think it will be found, that that decision is 
not sustained by authority. 
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peals of Virginia, it appeared that certain slaves had 
been conveyed by an absolute bill of sale, with a 
warranty, and a receipt for the consideration stated 
in the deed was indorsed on the back of it. A bill 
in Chancery was filed, to foreclose, alleging that, 
though the conveyance was absolute in form, it was 
intended as a security; and that it was verbally 
agreed at the time, that the plaintiff might redeem 
at any time, upon payment of the principal and inte- 
rest. It was determined by the Court, that parol 
evidence was admissible, to prove that a mortgage 


‘was intended, although it was not pretended, that 


«6Johns.C. 
R. 432. 


there was either fraud or mistake in the transaction; 
and a decree of foreclosure was the consequence. 

In James vs Johnson,* Chancellor Kent says, “a 
deed, absolute upongts face, though taken as a mort- 
gage, is certainly a lawful instrument, and the party 
is only subjected to the hazard of having it defeat- 
ed, by a subsequent mortgage, duly registered.” 

It would appear from this extract, that the sta- 
tutes of New York make some peculiar requisition, 
with respect to the registration of mortgages; for it is 
plainly intimated, that to register a bill of sale, as an 
absolute conveyance, when in truth it was intended 
as a mortgage, although expressed upon the face of 
the deed, as an absolute sale, might endanger the 
lien of the mortgagee, should there be a subsequent 
mortgage of the property: and the Chancellor says, 
that is the only hazard to which the party would be 
subject; thereby substantially declaring that the 
contract between the parties, would be enforced as a 
mortgage. 

The same principle is sustained by the Supreme 
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Court of the United States, in the case of Hughes vs 
Edwards" Justice Washington, in the opinion, deli- 
vered in that case, said: “'lhe principles here laid 
down, are not less applicable to the case of an abso- 
lute deed, which is intended by the parties, to ope- 


rate as a security for a debt, than they are to that of 


a common mortgage. A Court of Equity looks at 
the real object and intention of the conveyances; and 
when the grantor applies to redeem, upon an allega- 
tion, that the deed was intended as a security for ¢ 
debt, the Court treats it precisely as it would an or- 
dinary mortgage, previded the truth of the allega- 
tion is made out by the evidence.” 

These authorities, it is believed fully show, that 
parol proof is admissible, to convert an instrument, 
which appears to be an absolute conveyance, upon 
its face, into a morigage, by proving that the parties 
intended it to operate only as a security. 

There was, therefore, no error, in the admission of 
the parol evidence by the Circuit Court. 

The plaintiff in error next contends, that the con- 
tract between the parties, as proved by the evidence, 
was a conditional sale, not a mortgage. 

The bill alleges that the contract was a mortgage, 
and that it was agreed, that the mortgagor might 
redeem, at any time during his life; but, if he did 
not do so, the mortgagee was to hold the property, 
discharged from the equity of redemption, on account 
of his wife being related to the mortgagor. 

The answer alleges, that an execution had issued 
against Isbell which was levied upon the slaves in 
question; and another, that Hudson was sheriff of 
the county at the time: and that it was agreed be- 
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tween the parties that Hudson should release the 
slaves upon Isbell’s executing to him a bill of sale 
for the four in controversy, for the purpose of “ sav- 
ing respondent harmless in the event he should have 
to pay off the execution.” It further alleges that 
“this was done to save respondent, and to vest in 
him the slaves absolutely, and not as a mortgagee, in 
the event he had to pay off the 7. fa.; which was 
obliged to be paid by the 5th November of the same 
year; and that it was expressly agreed and underta- 
ken by complainant, that he would pay off the fi. fa. 
by the 5th November, but if he failed, then respon- 
dent was to pay it, and hold the property absolutely.” 

The answer further alleges, that the judgment 
was recovered, and the execution issued as well 
against the respondent, who was security in the note 
sued on, as the complainant. It is not proved, that 
the respondent was a party to the judgment, and 
the bill alleges that it-chad been rendered against the 
complainant and one ‘Thompson: this however, is 
not material, further than its tendency to explain the 
conduct of the sherifl, in agreeing to deliver up pro- 
perty to a defendant, which had been taken by ex- 
ecution. 

In the depositions, taken in the cause, there is some 
contrariety. ‘The subscribing witness to the bill of 
sale testifies, that he understood it to be a condition- 
al sale ; and that, if the execution were not discharg- 
ed by Isbell, by the commencement of the next term 
of the Court, to which it was returnable, Hudson 
was to pay it off, and hold the slaves as his own.— 
He says, however, that he was induced to believe 
there was some other arrangement between the par- 
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ties, from some casual observations which dropped 
from them; but did not know what those arrange- 
ments were. 

Daniel Williams deposes, that he was called upon 
by Hudson, to witness the contract; and that his 
understanding was, that Isbell was to be permitted 
to redeem at any time after the contract was made. 

The witnesses, exclusive of those who speak of 
the subsequent declarations of Hudson, appear to be 
nearly equalised in number, as'to the question of 
mortgage or conditional sale. 

J. M. Lewis deposes, that Hudson expressly admit- 
ted to him, after he had paid the money and after the 
Court, to which the execution was returnable, that 
Isbell had a right to redeem; and cthers prove de- 
clarations of a similar kind. 

The position taken by Hudson’s counsel, that the 
testimony of the subscribing witness to the bill of 
sale, as to what transpired at the time of its execu- 
tion, is to outweigh that of all other persons who 
were present at the time, cannot be maintained — 
He is the best witness, as respects the execution of 
the instrument, which he has attested; for, to that 
fact, his attention must have been more immediately 
directed, than that of any other person; but the con 
versation, which passed at the time, might have been 
noticed by others, as much, or more than by him; 
and must have been attended to as particularly by 
Williams, who was called upon for the purpose : and 
this is especially the case here, when the subscribing 
witness declares there was some understanding be- 
tween the parties, of which he was ignorant. 
When, to other evidence is added the proof, made 
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by the witnesses on both sides, that the property 
was worth, and could then have been sold for more 
than double the sum it was conveyed to secure, a 
clear conviction is forced upon the mind, that a 
mortgage was intended by Isbell, even if it were un- 
derstood differently by Hudson. 

The delivery of the slaves into the possession of 
Hudson can not weigh much in the case, as it took 
place neither at the time the contract was made, nor 
at the time the money was paid. 'The answer states, 
that the contract was intended to save the respon- 
dent “harmless,” and the possession of the property 
was the most effectual mode of effecting this object. 

&§g ‘7Cranch. In the case of Conmwady’s ez’r vs Alexander,* the land 

- had, for many years been in the possession of the 
vendee, but the mere circumstance, that possession 
passed at the execution of the deed, was not consi- 
dered by the Court as material, in construing the 
contract. The length of time that had elapsed af- 
ter the execution of the deed—the circumstance that 
possession, all that time, had been held, under the 
conveyance made by the trustees, and the valuable 
improvements which had been erected by the credi- 
tor, after he obtained possession—without any claim 
having been asserted by the debtor, during all that 
time, who lived in the immediate neighborhood, are 
dwelt upon, in the opinion, as going strongly to prove 
that a sale; and not a mortgage, was intended, es- 
pecially when connected with the fact, that the mo- 
ney advanced, was not far from the full value of the 
land. 

That it is competent for parties to make a condi- 
tional sale, can not be doubted, but from all the cir 
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cumstances presented in the case, my opinion is, 
that a sale was not intended; and the very great 
inadequacy of the price, operates strongly, in bring- 
ing me to this conclusion. 

As the complainant admits, in his bill, that Hud- 
son was to have the use of the slaves, in lieu of in- 
terest on the money, and does not allege, that such 
contract Was usurious, or otherwise illegal, the com- 
plainant should not be allowed hire, nor the respon- 
dent, interest, until the offer of the complainant, to 
redeem, by tendering the amount of the debt, as prov- 
ed by the witness to the sale. Irom that time, say 
first of December, 1850, until the final decree, inter- 
est should be paid by Isbell, and a moderate hire by 
Hudson. ‘his hire, under all the circumstances, 
should not exceed one hundred and twenty dollars 
per annum. 

It does not appear upon what data the decree of 
the Circuit Court was rendered; but, from calcu- 
lation, it would seem, that hire had been allowed to 
Isbell, from the time of the tender, without a de- 
duction of the interest, which had accrued on the 
debt. 

The decree is, therefore, reversed; and, in order 
that a final decree may be made, by the Circuit 
Court, conformable to this opinion, and finally set- 
tling the matters in controversy between the parties; 
and, that the plaintiff in error, (Hudson.) may be 
compelled to deliver up the slaves, the cause is re- 
manded. 

And, it is ordered and decreed, that the plaintiff 
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in error recover the costs of this Court; and that 
the defendant in error recover the costs of the Cir- 
cuit Court. 


LIPSCOMB, C. J., not sitting. 


DUNCAN US POTTS. 


1, An occupant of the public lands of the United States, may 
maintain trespass, quare clausum fregit, against a stranger. 
2. The occupancy by one, of the public domain, forms, so far, at 
least, as trespasses by a stranger are concerned, a tenancy 

at will; and not a mere tenancy from year to year. 


This was an action of trespass, quare clausum _fre- 
git; and was prosecuted by Duncan, against Potts, 
in Bibb Circuit Court. 

The declaration having been demurred to, and the 
demurrer sustained; an amended declaration was 
subsequently filed. This declaration complained 
against the defendant, for, that the said plaintiff, 
theretofore, to wit, on the the twenty-seventh day of 
March, Anno Domini, one thousand eight hundred 
and thirty, in the County of Bibb, being peaceably 
and lawfully in possession of a certain improve- 
ment, consisting of twelve acres of cleared land ; un- 
der a good fence, with the appurtenances thereunto 
belonging, on the public lands, belonging to the gov- 
ernment of the United States; and as tenant at will, 
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to the government of the United States, situated on 
the fractional section number fourteen, in township 
twenty-two of range nine, on the Cahawba river: 
and, being so peaceably and lawfully possessed there- 
of, as aforesaid, the said defendant, on the day and 
year aforesaid, and on divers other days and times, 
between that day and the commencement of the said 
action, to wit, at the County aforesaid, with force 
and arms, unlawlully did break and enter in, and up- 
on the aforesaid improvement, and then and there, in 
a forcible manner, and with a strong hand, ejected, 
expelled, put out, amoved and dispossessed the said 
plaintiff, from and out of the possession, use, occupa- 
tion and enjoyment of his said improvement aforesaid, 
with the appurtenances aforesaid; and kept and con- 
tinued the said plaintiff so ejected, expelled, put out, 
amoved and dispossessed, from and out of the posses- 
sion, use, occupation and enjoyment of the said im- 
provement, for a long space of time, to wit, for the 
space of twelve months then next thereafter; and, 
during all that time, the said defendant took, had 
and received to his own use and benefit, all the is- 
sues and prolits of the said improvement aforesaid, 
being of great yearly value, to wit, of the yearly va- 
lue of two hundred and fifty dollars. Whereby the 
said plaintiff, during all that time, not only lost the 
issues and profits of his said improvement aforesaid, 
with the appurtenances aforesaid, but was hindered 
and deprived of the use and means of cultivation of 
the said improvement, so consisting of twelve acres 
of cleared land, under good fence as aforesaid; and 
was forced and obliged to, and did necessarily lay 
out, and expend large sums of money, amounting, in 
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the whole, to the sum of two hundred and fifty dol- 
lars, in and about recovering the: possession of the 
aforesaid improvement, with the appurtenances afore- 
said, in a certain action of forcible detainer, prosecut- 
ed by the said plaintiff against the said defendant, 
according to the statute in such case made and _ pro- 
vided, for the recovery of the possession of the afore- 
said improvement; and finally adjudged, decided 
and determined in favor of said plaintiff, against said 
defendant, before the commencement of this suit, in 
the Circuit Court of Bibb County aforesaid—as, from 
the records and proceedings of the aforesaid Circuit 
Court, more fully appeared; which said judgment 
was in full force and unreversed, &c. 

Secondly— Another count of the same character. 

A demurrer to this amended declaration, being fil- 
ed by the defendant, the same was sustained, and 
judgment entered accordingly; from which the plain- 
tiff prosecuted a writ of error. 


Stewart, for the plaintiff.in error— 
Freeman, contra. 


SAFFOLD, J.—The question presented for con- 
sideration, relates to the sufficiency of the plaintiff’s 
amended declaration. 

The action is trespass. The declaration contains 
two counts, charging, in substance, that Duncan, the 
plaintiff, was peaceably and lawfully possessed of a 
certain improvement, consisting of twelve acres of 
cleared land, which was inclosed, &c.; that it was 
part of the public lands, belonging to the govern- 
ment of the United States, which he held, as tenant 
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at will to the government aforesaid ; situated, &c. : 
and that, he being so peaceably and lawfully posses- 
sed thereof, as aforesaid, the said defendant, on the 
day of ———-, aforesaid, and on divers other 
days and times between that day and the commence- 
ment of the writ, in the County aforesaid, with 
force and arms, broke and entered in and upon the 
said improvement, and then and there ejected, ex- 
pelled and dispossessed the plaintiff of the same, and 
kept him out—thereby depriving him of the use, en- 
joyment and profits of the same, for a long time, to 
wit, for twelve months, &c. 

The declaration contains various other aver- 
ments, such as are used in declarations of this 
description : it makes reference to a recovery by the 
plaintiff, against the defendant, of the premises in 
question, in an action for a forcible detainer; and 
charges that the plaintiff had been obliged to expend 
large sums of money in and about the said recovery, 
&c. To this declaration the defendant demurred, 
and the Court sustained the demurrer and gave judg- 
ment for the defendant. 

This judgment is now assigned for error. Under 
this assignment, two questions only have been dis- 
cussed by the counsel— 

Ist. Is an occupant of the public lands of the Uni- 
ted States, entitled to prosecute the action of tres- 
pass ? 

2dly. Is it necessary, that one suing, as tenant at 
will, should aver, in his declaration, that he held the 
land by grant? 

1. It isa fact of general notoriety, that a large 
portion of the inhabitants of this State have been 
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occupants of the public lands: that most parts of 
our country were settled before the government had 
parted with her title to the soil; and that, even now, 
considerable numbers continue to occupy and culti- 
vate the public domain, without any objection or in- 
terruption from the government. Without legal pro- 
tection, to persons in this situation, strife and conten- 




























tion would be incessant—the peace and quiet of so- 
ciety would be constantly disturbed, and the strong 
and violent would give law to the weak and inoflen- 
Sive. 

But, it is not only here, but elsewhere, that many 
may be found in the occupancy of lands, to which 
they can show no legal title; and wherever this is 
the case, if prior peaceable possession did not give 
a preference in the right of enjoyment, the same con- 
sequences would arise. ‘This is the reason of the 
comnron law, that any possession is sufficient to sus- 
tain trespass against a wrong-doer, or a person, who 
' can not make out a title prima facie, entitling him to 

possession. It is held, that “a tenant for years, a 
lessee at will, and a tenant at suflerance, may sup- 
port this action against a stranger, or even against 
his landlord, unless a right of entry be expressly or 
‘Chit. Pl. impliedly reserved." 


78, & au- ae ‘ . , ’ 
thorities. , - Also, it is said, “'The action of trespass vi et armis 


is termed a possessory action, tv distinguish it from 
those actions in which the plaintiff must show a ti- 
tle. Being founded on an injury to the possession, 
it is essential that the plaintiff should be in posses- 
sion of the close, at the time when the injury is 
committed ; but, as against a stranger or wrong-doer, 


it is immaterial whether such possession be founded 
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on a good title or not. Even a tortious possession 
will support trespass against a wrong-doer.” aie ee 

Various other authorities to the same effect, might 
be cited, but the principle is considered too clear to 
require it. 

2. It remains to be considered, how a tenancy at 
will, for the purposes of this action, can be created. 

The defendant’s counsel insists on the authority of 
Chancellor Kent, “that a tenancy at will can not — 
arise, without express grant or contract; and that 210 
all general tenancies are, constructively, tenancies 
from year to year.” 

Such, it is true, is the language of that learned 
commentator. He, however, in the same page, ex- 
plains, and shows that this was not the original na- 
ture of estates at will; that Lord Mansfield had ob- 
served, “that an infinite quantity of land was hold-.s poy 
en, in England, without lease ;’ and that they were 1 
all, therefore, in a technical sense, estates at will; 
but such estates are said to exist only nationally ; 
and where no certain term is agreed on, they are 
construed to be tenancies from year to year. 

Further, however, he says, (page 112%,) “The re- 
servation of an annual rent, is the leading cireum- 
stance, that turns leases for uncertain terms, into 
leases from year to year. If the tenant be placed 
on the land, without any terms prescribed, or rent 
reserved, and as a mere occupier, he is strictly a 
tenant at will. 

A strict tenant at will, in the primary sense of that 
tenancy, is not entitled to notice to quit: nor is a te- 
nant, whose term is to end at a certain time—for, in 
that case, both parties are apprised of their rights 
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and duties. The lessor may enter on the lessee, when 
ae the term expires, without further notice. Except, 
for the purpose, of notice to quit, tenancies at will seem 
even still to retain their original character. See Jack- 

*2 Caine’s son vs Bradt;, Nichols vs Walliams. 

. 169. = le , aloes i ee 

»3Cow.75. ‘The principles of the English decisions, which are 
said, in many cases, to have converted tenancies at 
will, into leases from year to year, can have no ap- 
plication to an interest like the one in question—to 
an interest accruing to one from his occupancy and 
improvement of the public domain; the absence of 
any, obligation to pay rent, or of any necessity 
for notice to quit, distinguishes this from the modern 

idea of a tenancy from year to year. 
While the government chooses to regard the occu- 
. piernot as a trespasser, but to permit hin to continue 
in the possession and enjoyment of the land, such ac- 
quiescence can constitute no other than a tenancy at 
will, according to the original notion of such estates. 
As an indication of the general assent of the go- 
vernment to the existence of such tenancies, refer- 
ence may be made to the several acts of Congress, 
of recent date, allowing to such occupants a prefer- 
ence, in becoming the purchasers of the lands so occu- 
pied : also to the act, authorising the executive, when 
deemed necessary, to remove settlers from the pub- 
lic lands; and to the orders which, at different times, 
in the history of this country, have been issued, for 
the removal of such as have acted offensively to the 
government, or who have asserted any right to the 
soil, inconsistent with the nature of a tenancy at 

will. 

It is also worthy of notice, that the judicial deci- 









































JUNE: TERM, 1833. 

DUNCAN. 08 POTTS. 
sions of this State, have uniformly recognised: the’. {6 , 
claim or interest of occupiers. of. the public lands,. eG a? ie a 
as estates at will, and suchas are ‘entitled tp “ete 
protection against disseisors, ‘intraders or: other 
tort-feasors, under’ the act ..“‘ coricerning ‘forcible: « 
entries and detainers”” . Such suits have often’ been 
sustained, in most of, the Circuit, Courts of the State;, 
and the right to. proseeute then has. been, ee sanc- 
tioned by this Court, 

Yn the.case of M’ Donald vs Gayle> it was held: al. R. 98 A 
that a petitioner, who entitled himself zenantal will | 
on the lands. of ..the: United States; had a right $0 _ shi 
maintain the writ of forcible entry. and detainerj 5 . 
that the ‘person. complaining, was. required sto set 
forth his.estate in the land; and the term “estate,” - 
embraced the interest of tenants at wil, as well as { 
other tenants. ~ : 

But, it is-argued, for the defendant, that the plats <a 
tiff alleges in his declaration, that prior to the, isti- , 
tution of this suit,’ he had successfully prosetuted “ 
an ‘action tof forcible detainer, -against. the defen* 
dant, for the recovery, of this interest and that, 
from this, it may be inferred, the -orfginal entry 
was lawful'and® ‘peaceable ;. that: the plaintiff: must 
haye “abandoned: the premises; and consequently 
could have had no right to prosecute this action af 
ff trespass. 

gs %* To this, it’ is considered a sufficient reply, that 
“S*. ghis a'verment is not conclusive, as to the nature of : 
> the i injury complained of: the forcible detainer may « 
Wessucceeded a.-forcible entry; as. the plaintiff | 4 
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has'iaverred his:own ‘peaceable possession, and the 
forvible ‘entry and ouster of the. defendant, when 
issue’ shall be taken on the facts, he will be: held to 
" proof of ‘these essential allegations, er to the 

» legal. acceptation’ ‘of the terms. 
‘From these vyjews, we, are of opinion the judg- 
--anent ‘below must. nae reversed, and the cause re- 


ry 
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DESHAZO US LEWIS. 


1. In detinue by the mortgagor of a slave, redeemable by the 
terms of the deed, at a cextain day, the niértgagor may show 
by parol proof, a verbal agreement to extend the period of 
rédemption; and an offer to discharge the mortgage, in pur- 
suance of such extension. iy 


‘ s na 
Error to the Circuit Court of Pike.” ; 
In this case, an action of detinue gvas brought, by 
Wilson Deshazo, against § Seaborn Lewis, for thie re- ; 
covery of a negro glave.; A-trial being tua a ver- : a 
dict was rendered for the defentiant: ahd ona bill of ’ 
exceptions the cause was removed hates i 
On the trial of the case, the plaintiff gave in evi- be 
dence, an, instrument of writing under the hand and ioe 
seal.of the defendant, in the followmg words, to wit: 
“The State of Alahama, Pike County.’ Know all 
men, by these “presents, that I;*Séaborn Lewis, of a See 
the State and County aforesaid, have this day pur- ee 
chaged from Wilson ; Deshazo, a certain fiegro man 
named Bachus, for the sum of two hundred and se- J 
venty-seven dollars and twenty-five cents; and hire 3 
the said boy, Bachys, utrto the said Deshazo, from | 
this time until the tweny-fiith day’ of December 
; next, for the sum of twenty ddllars, . Now, if the 
said Deshazo. does, by :the twenty-fifth day of De- 
» > cember next; or at any time, between this time and — 
He the twenty-fifth of December next, pay or cause to be 
‘paid to, myself or my order, thé sum of two “hundred 
“and ‘seventy-seven,dollats and twenty-five cents— 
then I bind myself, my heigs and assigns, in the:sum 
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- of payment, was a material a 
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of one ‘thousand dollars, to deliver. the said negro 


boy+acts. of Providence only, excepted.. As wit- 
ness, my hand and seal, this the Jlst day of July, 
1830, | 

“ Richard Prince. “ SBaBORN Lewis, [ Seal. |” 

“Ryon Bennett.” ny 

he plaintiff.then. proved, that one Allen, being 

indebted to him, the plaintiff, verbally agreed to pay 
the deb, due to the defendant, and discharge the 
foregoing inst®ument .gr mortgage;.and that, on or 
about the twentieth day of December, 1830, the de- 
fendant verbally agreed, with the said Allen, to wait 
as longas two'weeks, for the money. y 

It was alsd proved, that the defendant expressed 
himself wilding to wait one month, if necessary: 
that early in January, thereaiter; Allen and the plain- 
tiff offered to off the defendant the aforesaid 
amount of money, which he refused to-receive. 

There. béing ae proof of demand or conversion, 


_ the Court below charged. the jury, that ito verbal 


agreement would alter, vary, or control a written in- 
strument qiider seal : that an‘extension of the time 

Reration of the terms 
of the: instrument undef;seal, and could not vary‘or 


alter it; and that sugh verbal agreement could not 
operate as a dischargé of the mortgage. ‘To all 


wehich i plaintiff aeayes. 


SAFFOLD, J. the action was detinue, to reco- 
ver a hegro man’slave, brought by the plaintiff in er- 
for, agaihst the defendant. . The question presented 
for revision, arises alone éut of, the bill of excep- 
tions, taken on me trial, at the ipatiince of the plain- 
tiff. ! 
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It states that the plaintiff gave in evidence an in- 
strument of veriting, under the hand andseal of the 
defendant, which purports to convey the nogro man, 
Bachus, from Deshazo to Lewis, for and in comside> 

ration of two hundred and sqventy- “seven dollars and 
twenty-five cents. 

The deed bears date in July, 1830; qnd expresses 
on its face, the condition, that it, Deshazo should, at 
any time, before the twenty-fifth day*of December, 
then next, pay to Lewis, the sum of fhoney aforesaid, 
then Lewis was bound, in the-penalty of a thousand 
dollars, to re- deliver the, slave to Deshazo. 

The plaintiff also proved, tliat. ‘one Allen, being 
indebted to him, verbally agreed to pay the delit to 
the defendant, ind take up the mortgage : that about 
the twentieth of December of tlie samt year, Lew- 


is agreed, verbally, with Allen, to wait two weeks,’ 
or even a month longer than the time appointed, fot, 


the payment of the money: that early in the ensuing 
January, both Allen and Deshazo offered topay the 
money, which Lewis refused#to accept; and: that 
there was no other proof of any demand or conver- 
sion of the slave. 

On this evidence, the Court instructed the jury, 
that no verbal agreement could alter, vary or control 
the written and sealed instrument; that an extension 
of the time of payment, was a material alterationof 
the terms of the instrument, and could not discharge 
the mortgage. ay 

This charge is the cause assigned for error. 

As the case was not argued at length, and is ¢on: 
ceived to involve no intrinsic diffietlty, a slight exe 


é 


4 
% 


~~ 


me : 





CASES DETERMINED 





DESHAZO vs LEWIS. 





mination ‘of the doctrine is deemed sufficient to dis- 
pose.of the‘question. _ é 
The opinion of the Circuit Court, does not appear 


» orto have: denied that its legal effectis that of a 
mortgage only,to sécure the re-pdyment of the mo- 
ney. It doeymot object to the sufliciency of the ten; 
der, ot offér, to return the money, at the time when it 
was made ; ‘nor does it depy the right of-recovery, 

©. on the ground, that there was not a leit conver- 

§ ' gion, or detention ofthe property. The decision pr r, 

* ceeded alone,‘on the principle, that the parol agr ee-* 

4 ment” was incopsistent with the deed; that Sag for- 

= mef. varied. and altered the terms of the latter. 

If suck was/the effect of the parol agreement, the 

, Circuit decision was correct. . The general sale is, 

“phat where the terms of an agreement are reduced 


bes 
Be to writing, the instrument being constituted by the 
* , Parties, as the true and proper exposition of their ad- 
_*“* “missions and: intentions,\it alone is the highest and 
bést evidence of theirs intentions, so long as it, exists 


;: in full force.* : 

F x ? wea But, the principle is no- where admitted, that, be- 
% ‘~~. gatise the parties have once reduced their contract 
to writing, they are afterwards incempetent to stipu- 
late a different’ agreement in relation to the same 
q s ’ matter: jor; if averbal contract, in respect to the same 
matter, would, otherwise, be legal and valid) it is not 
conceded that such could not be ‘entered into, with 
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‘ subject, as though the former had been the first or 


‘only agreement. 
Property may be pledged, for the security of a debt, 






to have questioned the nature of the instrument, | 


equal effect, after a* written contract, on the same. - 
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by parol agreement, as well as by deed: the verbal 
agreement, offered in evidence, in this case, was not 
to impugn, deny, or alter'the terms of the original deed; 
it, in effect, admitted the existence of the prior contract 
for the payment of the money, on the twenty-fifth, of 
December, and evidenced a subsequent agreement, for 
an extension of the time of payment: this exten- 
sion of the time was not without consideration—Lew- 
is continued to enjoy the use and préfit of the slave, ° 
after the time originally appointed for payment, as 
well as before, and the use of the slave, he had agreed, 
was a full compensation for the use of the money. 
Under the circumstances, to permit the defendant 
te object to the payment, on the subsequent day, until 
which he had agreed to wait, would be to give him an 
advantage from his own faithless promise, which may 
have lulled the plaintiff into an imaginary security, 
and caused the delay—it would enable him to profit, 
perhaps very largely, from his own artifice and fraud. 
We conceive the rules of law, alone, fully competent 
to prevent such injustice: and that, to have «given 
effect to the parol agreement, subsequently entered 
into, would not have violated any established rule of 


evidence.* "5 Starkie, 


‘ 104 
The judgment must be reversed and the cause re- 
manded. 
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*, 


‘1. Ut seems, that the law, requiring a suit against the maker of a 


promiasory note, to the first Court after due, and return of nul- 
la bona, to an execution thereon, in order to charge the in- 
dogser, does not contemplate cases, where, from absence of 
the maker from the State, his absconding, or other cause, it 
is impossible or impracticable to bring suit. against him. 

2. But in an action in the Circuit or County Courts, by an in- 
‘dorsee of a promissory note, “against the indorser, mere ab- 


sence of the’maker of the'note from the County, will not ex-" 


cuse a suit, and return of nulla bona to an execution thereon, 
against the latter—if he has a known residence in any part of 
the State. 
38. So, ah averment in a declaration, by the indorsec of a promis- 
‘sory note, against the indorscr, “that the maker of the note 
. Jeft the county, and went beyond the jurisdiction of the Coun- 
ty,” &c. held insufficient. 


George W. Roberts declared in assumpsit against 
Flood‘M. Kilpatrick, in the Circuit Court of Pickens. 
The cause of action was upon the indorsement by 
the defendant ofa promissory note, executed to him 
by William} ester. 

The declaration was, for that, whereas, William 
Hester theretofore; to wit, on the fourteenth day of 
November, 1829, ‘at the County aforesaid, made his 
certain promissory note, in writing, bearing date the 
day and year aforesaid, and then and there delivered 
the said note to, the said Flood M. Kilpatrick, by 
which, note the said William Hester then and there 
promised, on or before the 15th day of October, next 
ensuing, to pay the said Flood M. Kilpatrick, or or. 
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der, the sum of seventy-three dollars and fifty cents; 
for value received. And the said Flood M. Kilpat- 
rick, to whom, or to whose order, the payment of 
said sum of money, in the said hote specified, was 
té be made, after the making of said note, and be- 
fore the payment of the said sum of money therein 
specified; to wit,on the ‘day and year aforesaid, 
at ; aforesaid, endorsed the said note; by which 
said endorsement, he, the said Flood M. Kilpatrick, 
then and there ordered and appointed the said sum 
of money, in the said note specified, to be paid to one 
John B. White; and the said John B.’ White then 








. and there delivered and endorsed the said note, to one 


Thomas 'Tremmier, who, on the twenty-second day 
‘of March, 1830, endorsed the same to the plaintiff, 
for value received, &c. And ‘the said plaintiff aver- 
zed, that to retain the liability of the.said defendant 
to him, the said plaintiff, as the indorser of said note, 
it became necessary to commence suit against Wil- 
liam Hester, the maker thereof, to the first term of 
any one of the Courts of the: County aforesaid, to 
which a writ could properly be returnable, after the 
indorsement : and the plaintiff, in fact, said, that he 
did not commence such action against the said mak- 
er, at the first term, because, he averred, that the 
said maker of the said note, for a long space of time; 
to wit, for the space of ten days, before the com- 
mencement of the term of the County Court of the 
County aforesaid, begun anid held on the first Mon 
day in June, A. D. 1830, left the County aforesaid, 
and went beyond the jurisdiction of the County Court 
of the County aforesaid: and he, the said maker of 
os. & p, 18 
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said promissory note, ever since the time of his de- 
parture aforesaid, had been; and still did continue to 
be and remain out ‘of, and beyond the jurisdiction 
of the Court of the State aforesaid. By means, &c. 

A demurrer to this declaration being sustained by 
the Court, and judgment given for the defendant, 
thereupon the plaintiff took a writ of error; and his 
assignments: were— 

ist.‘ That the Court sustained the demurrer of the 
defendant, to:the amended declaration of the plain- — 
tiff, whereas it should have been overruled. 

2dly. That the Court below gave judgment for the 


. defendant: 


son, for the plaintiff in error. 
| P 
Rose, contra. - 


SAFFOLD, ‘J.—The action was ; assumpsit, by Ro- 


- berts, as indorsee of a promissory note , against Kilpa- 


trick, as indorser. On demurrer to the plaintiff’s de- 
claration, judgment was rendered in favor of the de- 
fendant. ‘This is the cause assigned for error. 

‘Phe question presented by the demurrer was, whe- 
ther it was sufficient in charging the liability of the 
indorser, for the indorsee to allege, as an excuse for 
not having sued the maker to the first Court, to which 
suit. could have been brought, or at any other time; 
or, of having made demand of payment, and given 
notice to the indorser, that the maker was ‘absent 
from the County in which the note was made, all the 
time during which the suit should, otherwise, have 
been brought. 
~The averments of the amended declaration, are, 
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that the note being due in October, 1830, previous 
to the June term of the County Court of said Coun- 
ty, in the same year, the maker “left the County 
aforesaid, and went. beyond the jurisdiction of the 
County Court of the County aforesaid,” held at the 
June term, aforesaid; and that he, the drawer, had, 
' ever since the time of his departure as aforesaid, 
been, and still continued “beyond the jurisdiction of 
the Court of the State aforesaid.” 

It will be observed, that the Court of the. State 
aforesaid, can refer alone to the County Court, men- 
tioned, and that, being beyond the jurisdiction of 
that Court, implies only that he was out of that 
County. 

The statutes of 1828 and 1829, concerning the lia- 
bility of indorsers, require that the maker shall, for 
all sums, exceeding fifty dollars, be sued to the 
first Court, to which suit could properly be brought, 
and shall be prosecuted to nulla bona, before the in- 
dorser shall be liable. So much as is expressed, re- 
specting the absence of the maker from his place of 
residence, is contained in the latter statute, and _re- 
fers exclusively to sums not exceeding fifty dollars— 
cognizable before justices of the peace. 

As respects the provisions for larger demands, 
cognizable in the Courts of record, it is true, the le- 
gislature must not be presumed to have intended im- 
possibilities—to have required, as'an indispensable 
pre-requisite to the indorser’s liability, that the ma- 
ker should be prosecuted to nulla bona, when, from 
his absence from the State, his absconding, or other 
cause, it was impossible, or impracticable to do so.— 
Yet, it is but a rational and liberal interpretation of 
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a4 Stew & 
Porter, 204 


| judgment must be affirmed. 
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the statute, that if the maker has a known residence 
in any part of the State, he should be sued there; and 


that to excuse the institution of the suit, a cause must 


exist. similar to those which, at common Jaw, will ex- 
euse the necessity of demand and notice. No such 
cause is charged to have existed here. The maker 
may have been:in a different County, where he could 
conveniently haye been sued, whether permanently 
located, or not. 

Hence there does not appear in this case, the dili- 
gence Which has been prescribed by statute, in lieu 
of the common law requisition of eagly demand of 
payment from the'maker, and notice to the indor- 
ser, as was Suggested to be necessary in the case of 
Cavanaugh et al. vs Tatum. 

The unanimous opinion of the Court is, , that the 
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1. The keeper (or owner) of a public ferry is bound to transport 
persons, across the stream, after night; and a failure to do 
so will subject him to an action, under the statute—without a 
suit upon the bond. 

2. But semble, that in such action the ferry owner may show in 
excuse for such failure to put one across the stream, after 
night, the prevalence of high winds, rendering it dangerous 
to attempt to cross the river; or that the application was made 
after the usual bed time, and that the residence of the keeper 
was at some distance from the ferry. 


In this case, an action was commenced by Pate 
before a justice of the peace of Bibb County, to re- 
cover of Henry the sum of ten dollars penalty, for 
neglect of duty as a ferry owner. In this trial the 
justice rendered judgment in favor of the defendant, 
from which the plaintiff appealed to the County 
Court. In that Court the proof was, that the plain- 
tiff applied at the ferry to be put across the stream, 
after night, at about six o’clock; but the defendant 
had no ferryman to perform this duty, and that the 
plaintiff was not ferried over until the next morn- 
ing. Upon this state of facts the judge below de- 
termined that, by law, the owner of a ferry was 
not bound to put any person across the river be- 
tween dark and daylight. 


Freeman, for plaintiff in error. 

The attendance of a ferryman should‘ be .con- 
stant; cases may.and often do occur of urgent ne- 
cessity, where if a ferryman were permitted to 
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claim an exemption like the one here contended for, 
great mischief might result. For instance the mails; 
persons in search of a physician—in pursuit of a 
criminal, &c. Again the application in this case, 
was within reasonable hours—the bill of exceptions 
specifies the tine to have been about six o’clock, 
which must have been about the,dusk of the evening. 


Pickens, contra. 
It would be unreasonable to require on , the part 
of keepers of ferries, a constant attendance, such as 
is insisted on. Ferry owners are admitted to stand 
in the situation of carriers—would it be right then 
to compel them to cross rivers at all times—in 
darkness, storms, &c. and yet make them liable as 
carriers. ‘This the Legislature surely never intend- 
ed. The last statute on the subject; requires the 
keepers of ferries to keep good and sufficient boats, 
&c. but does not require them abvays to convey a- 
cross the stream. But put the matter upon the usu- 
al reasoning in relation to common carriers; then 
would a master of a vessel be obliged to receive 
goods after night? If so, he would have to keep 
watch all night in order to receive them. In many 
cases a transpertation at night would be at the risk 
of life: the night might be stormy, dark, &c. The 
night is intended as a time of rest; and it would be 
unjust to require from the ferryman what would 
not be demanded from one in other occupations—to 
lay.at the bank of the river all night, waiting for 
_ eareliens or others. wishing to cross the river. 
Secondly.—The action, if any was sustainable at 
all, should have been on the bond. A bond is re- 


















f 
‘-* by the bill of exceptions, decided that the owner of 
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quired to be given by the ferry owner; and con- 
templates a security for all delinquencies. | 


‘BAYLOR J.—The Inferior Court, as it appears , 


& public ferry was not bound to put any person 
across the stream after night. This cannot be the 
intention of the statute, regulating this subject— 
The phraseology of the act will not bear this con- 
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struction, and it would be highly inexpedient that 


such should be the law. It would be useless +o en- 
ter into a long discussion to show the inconveniences 
which would be attendant upon giving this latitude 
ta ferry owners; it is enough to say the statute does 
not give it. 

The counsel for the defendant dwells much upon 
the great hardship of requiring persons in this situa- 
tion to expose themselves to the dangers attendant 
upon the transportation of persons, &c. during ex- 
cessive darkness, the prevalence of high winds, or 
in the dead hour of the night. To require this 
would be hard. But it certainly would be equally 
so to permit a ferryman to stop a person travelling 
upon urgent business just at night fall, when there 
might be a moon shining rendering it almost as light 
as it would be of a cloudy day, merely because he 
chose to do so. 

There is no danger, however, to be apprehended 
by the ferryman. If the wind was high, or the 
night dark, when the application was made to him, 
so as to expose him to danger in an attempt to cross, 
he might show this to justify his refusal: and even 
were it’ late at night, after the usual bed time, it 
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might, under some circumstances, as where the fer- 
ry was some distante from his dwelling, and proba- 
bly in many other cases, be a suflicient excuse. 


The opinion of the Inferior, Court was certainly 


wrong. 
But it is contended the suit should have been 
upon the bond. 
The statute expressly imposes the penalty of ten 
dollars upon any ferryman for “ failing to do his 


_ duty,” té be recovered by any person detained 


tliereby, before a justice of the peace. 

It is insisted, however, that it is not shown by the 
proceedings below that the defendant’s was a public 
ferry. 

The indorsement on the warrant states that the 
suit “is brought to recover ten‘dollars forfeited by 
the defendant as a keeper of a public ferry.” The 
whole of the proceedings below, show that it was 
considered as a public ferry. 

The judgment must be reversed; but as the de- 
fendant may be able to show some good reason for 
his"conduct, the cause will be remanded, if his coun: 
sel wishes it ; otherwise judgmeht will be rendered 
here for the ten dollars, forfeited under the statute. 
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BOSTICK vs PURDY et al. 


1. Under the word “museum” as contained in the sixth section 


of the act of: 1827, ‘‘to raise a revenue for the support of go- ..y 


vernment,”’ &c. is comprehended an exhibition of living ani- 
mals, 

2. The owners of such exhibitions are, therefore, subject to the 
payment of the penalty imposed by that section, for failure to- 
take out the license authorised therein. 


Error to the Circuit Court of Pickens County. 

This was a gut tam action, commenced. by the 
plaintiff in error, who was the clerk of the County 
Court of Pickens County, in the County Court of 
that County, to recover of and from the defendants, 
the penalty imposed by law, for exhibiting a museum 
without license. 

The declaration complained of the defendants, 
that they render unto the said Bostick, the sum of 
two hundred dollars which they owed and unjustly 
detained. The sum of one hundred dollars, of the 
said two hundred dollars, being for the use of the 
State of Alabama, and the other sum of one hundred 
dollars, for the use of himself, the said. plaintiff— 
for that, after the passing of an act of the General 
Assembly of the said State of Alabama, entitled an 
act to raisea revenue for the support of government, 
until otherwise altered by law; passed at the eighth 
annual session of the said general assembly of the 
said State of Alabama, and approved by the gov- 
ernor of the said State of Alabama, on the tenth day . 
5 8 & p. 14 
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of January, Anno Domini, one thousand eight hun- 
dred and twenty-seven; and before the commence- 
a ment of this suit, to wit, on the ninth day of Novem- 
Ae ber, in the year of our Lord, one thousand eight hun- 
ee dred and twenty-nine; to wit, at the house and dwel- 
* . ling of one Thomas Bradford, in the County of Pick- 
‘>. ens, aforesaid, the said defendants. did exhibit, for # 
‘hire, fees and emoluments, a museum of living ani- 
mals, without having obtained from the clerk of the 
County Court of the said County of Pickens, a li- 
cense, authorising the same, according to the requi- 
sition of the said act of the general assembly of the 
State of Alabama, aforesaid ; and contrary to the 
form of the'statute in such case made and provided; 
whereby, and by force of the said statute, the said 
b,:? defendants then and there forfeited the said sum of 
= two hundred dollars, to wit, the sum of one hundred 
j - dollars to, and for the use of the said State of Ala- 
bama, and the sum of one hundred dollars to and for 
the use of the said plaintiff: and thereby, by force 
of the. statute, an action had. accrued to the said 
plaintiff aforesaid, to demand and have, of and from 
the said defendants, the said sum of two hundred dol- 
lars, so forfeited as aforesaid. * Yet, though often 
requested, &c. 

The case having been transferred to the Circuit 
‘Court of. Pickens, the defendants filed a demurrer to 
the declaration, which was sustained. And the plain- 
_ tiff took. a writ of error. 


. Pigkens, for the plaintiff in error. The construc- 
di: pas the word “museum,” is the single question up- 
‘on which the case turns. ih the Encyclopedie Ame- 
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ricane, (vol. 9, tit. Museum,) the definition is given 
the word, of every exhihition of nature or art. This 
is a good authority, containing more enlarged decrip- 
tion. Rees traces the history of museums, and shows 
that the first was of “books,” atAlexandria; and 
that subsequently there were apartments for living 
animals, ‘The word itself is derived from the Greek 
word, musa—from mythology muse; and, in Latin, 
means stwdy—a place where persons resort for study 
and learning: One later. definition’is, a place for 
amusement. ‘The whole idea is amusement and tn- 
struction combined. ‘Thus, a collection of paintings 
is a museum, and a collection of animals under any 
definition, would be considered. a museum, for the 
curious or learned : it would be, in faet, nothing more 
than a collection of objects of curiosity and variety, 
worthy of particular attention. 

All the statutes use this word: and in 1826, we 
find an appropriation, expressly to one, for having 
prosecuted a case like the one at bar—using the term, 
museum of living animals. 


Gordon, contra. In this case, wild beasts were 
alone exhibited; and a collection of living animals 
can not be considered within the mischief intended 
to be remedied by the statute. The word “museum” 
has generally a more enlarged sense. Museums, in 
Philadelphia, New York, &c., surely cannot be tax- 
ed, Suppose a collection here of objects of science : 
ornithology, botany, chemistry, geology, &c., would 
they be within the statute, and the subject of taxation? 
If you include, in the general term “museum,” every 
exhibition, they would. But, consider the mischief in- 
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‘knowledge? Surely not. . The interest of the State 


is to advance these matters; and natural history is 
one of the branches of science. Matters within the 
statute, and the mischief are clearly. such as pro- 
mote idleness—rope-dancers, learned goats, pigs and 


« dogs. ‘These encourge idle ‘assemblies, and. disturb 


people in their usual occupations, without producing 
a corresponding benefit. But the exhibition here, is 
esgentially different—it is a collection of rare living 
animals, procured after great\ labor and expense; 
and the only term ever given to such an exhibition, 
is that of “ menagerie.” 


TAYLOR, J —This is a qui tam action, brought 


‘by the plaintiff in error, against the defendants, un- 


der the sixth section of the act passed in January, 
1827, entitled an “act to-raise a revenue for the sup- 

rt of government, until otherwise altered by law.” 

The sixth section is as follows: .“'That every per- 
son who shall exhibit. or cause to be exhibited, for 
hire or emolument, any museum, wax-works, feats of 
activity, slight of hand or plays, shall first obtain 
from the clerk of the County Court of the County 
where the same may be exhibited, a license, authoris- 
ing the same; for which the party-applying shall 


‘pay. to the clerk, twenty dollars, for the use of the 


State, together with one dollar, as a fee to the clerk, 


3 for,issuing the same : and any person who shall exhi- 
bit as aforesaid, without first obtaining such license, 


ll forfeit anc pay the sum of. two hundred dollars, 
recovered,” &c.. 
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« The declaration charges, that “the said Evenhart 
Purdy, James Wright.and Ira Olmstead, did exhibit, 
at the house and dwelling of the said Thomas Brad- 
ford, at the County aforesaid, for hire, fees and emo- 
lument, a museum of ving animals, without having 
obtained a license.” &c., 

To.this declaration there was a demurrer, which 
was sustained; and the question submitted for our 
determination, is, can-a “museum,” within the mean- 
ing of the statute, be constituted of “living  ani- 
mals” ? : 

The philological discussion, which has been pro- 
duced by this question, was both amusing and _inte- 
resting ; and I feel much indebted to the counsel, for 
the light which their researches have thrown upon 
the subject. 

By tracing the Greek word, from which “ muse- 
um” is derived, to its root, it is found to signify amuse- 
ment, or to amuse: and thus, the term “ museum,” 
would appear to embrace not only collections, of cu- 
riosities, for the entertainment of the sight, but also 
such as would interest, amuse and instruct the mind. 
Accordingly the first museum of which we read, was 
the celebrated library of Alexandria in Egypt— 
This establishment was afterwards extended, so as 
to embrace many things; besides books; but; in the 
beginning, they constituted its sole, as they always 
did its richest, treasure. 

Rees, in his Encyclopedia, informs us of a museum 
at: Paris, exclusively dedicated to natural history, 
ealled the “Museum d’ Historie Naturelle,” also known 
by the name of “Jardin. des Plantes,” which was:in- 
stituted in 1663. The national assembly, by’ # de- 
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isis ancst in 1793, sbulped bite of this insti- 
Se Pi to that of “Museum National @ Historie Natt- 
Pe gr rele.” a 
ae “The upper story of the building,” says Dr. Rees, 
Bey 2 | ig pet apart for zoology, Here we find not only the 
7 systematic afd trivial names affixed to all the. spe- 
+» cles, but. also tickets, descriptive of the families and 
¥ “i lees into which the animals-are distributed.” He 
: » also informs us that the great-saloon, adjoining the 
y mammalia room, contains the remaining animals, all 
+>. of them systematically arranged, and ticketed in the 
ws same manner as the mammalia. The number of 
birds, he says, is very considerable. The amphibi- 
ous animals are classed after Lacepede’s system, as 
> sare the:fishes, &c. The menagerie of this museum 
4is alSo.said to be in a good state, and very rich in 
_8earce and Curious animals. 
. . It, thus appears, that “living animals may form 
-. - a part.of # museum, but’ ean there be a museum, con- 
Bes | sisting of nothing else ? i : 
es Were we to be-informed that a collection had been ) 
ee « made with great care, by some zoologist, of all the 
Ber gk animalcula, small birds.and-small animals, known to 
Ne oe - natural history, we should at-once fix the name and 
Ben, idea: ‘of a museum to. this collection; and, from the 
- pleadings, we are: not informed, but that such was 
the’ collection, for, the exhibition of which this suit 
oh was s brought. The: prestmption is, it is true, that 
» this was what is termed a menagerie of large foreign 
animalg; ‘but, does the Circumstance, that one, appel- 
ually given to this: kind of collection, pre- 
s embraced in another. ..The word 
eum.” is a eatuprehotaine. term, and may em- 
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‘brace within ita menagerie, as well as many other 


things; and such is the fact, as respects the museum: 
of Paris above noticed. , 
If we say that a collection of large ‘animals: can. 


not constitute a museum, what is to be the line of de- « 


markation between the large and small ? 

From the view which I have taken of the subject, 
I conclude that a museum, in the correct and proper 
meaning of the word, may be composed of “tiving 
animals” only, whether they be large or small, or'a 
mixture of both. 

Let us now examine whether the general assem- 
bly intended to embrace a collection of this kind 
within the meaning of the statute. 

I do not understand the intention, in passing the 
law, to have been the suppression of all those exhi-® 
bitions upon which a tax is imposed. The small 
amount of the tax forbids this idea.” The object ap- 
pears to have been simply the improvement of the 
revenue, by a moderate imposition’ upon persons 
who often make large sums: of money, by this kind 
of exhibitions, among our citizens. 

There is nothing peculiarly deleterious to morals 
in the exhibitions which are particularly specified in 


_ the act, and it was well known, when the statute 


was passed, that the exhibition of living animals was 
as frequent, and probably more so, than of wax- 
work, feats of activity, &c. Why should those who 
carry about these animals, be exempt from taxation, 
who probably profit as much by their employment as 
any of the others, and those who exhibit wax figures, 
the making of which is certainly a work of ingenuity 
and art, be subject to it? I can see no good reason 
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| ms to believe that the act does 
| a collection of *f “living animals,” we have a 
ple in. expression ¢ of the opidion of the body who pass- 
ina private act, passed at the same session at 
ch thelaw was enacted, under which this-suit was 
It is.entitled “an act. to compensate Reu- 
‘den. Chapmian, for certain. serviccs. therein mention- 
ed. It recites, that ‘‘ whereas a qut tem action was 
-" fnstitited. in the County of Morgan, against a certain 
--Eleager Baldwin, for having exhibited a museum of Pe 
. < taving ayimals, without having obtained a license, au- a 
» @). thotiging such exhibition; and whereas, also, through ~~ 
. Ghe instrumentality of Reuben Chapman, (attorney 
at law,) who managed and conducted said suit for 
"the State; a judgment was had and obtained against 
~ “the. said. Eleazer’ Baldwin, for the sum of two hun- 
“red dollars, one half of which sium has been paid in- 
._ »to.the treasury of the State.” The’ act then proceeds 
i. ~~. *to'make'an allowance: of twenty-five dollars to Mr. 
~».. Chapman, for his services. 
» .~ Here. is.a plain declaration by the general assem- 
ia bly, that they did intend. to.include a collection of 
bie ‘. living: animals, within the term “museum. 
‘)S. ““Wecertainly would not be authorised to resort to 
| a distinct act, particularly’ a private:one, to.ascertain 
the meaning of the legislature, when the statute un- 
der, Pation, imparted, within itself, @ different 
ning, . But, when it #8 insisted, that a terri is: iil 
‘eaemense ina restricted, inating the . 
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enlarged meaning which properly and correctly be- 


longs to it, I feel justified in resorting to any other 
law, passed by the same body, in which the word is 
used, in a manner calculated plainly to show in what 
sense it was understood by those who used it. 

The judgment is reversed, and the cause remand- 
ed, that the defendants may have the privilege of 
withdrawing their demurrer, and pleading to the de- 
claration, if they choose to do so. 
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TATE, guardian, VS GILBERT. 


1. In an action, by a guardian, to recover money had and receiv- 
ed to the use of his ward, by a former guardian, the right of 
the plaintiff to sue as such guardian, may well be plead by 
the defendant. 

2. But in such action, under the general issue of non-assump- 
sit, the Court has no right, for want of profert of letters of 
guardianship, or of proof of the appointment of the plaintiff, as 
guardian, to direct the jury to find for the defendant. 

3. A guardian generally, and legally appointed according to 
statute, may well maintain an action in his own name, for the 
use of his ward. 

4. It seems, it would be otherwise, in cases where one sues as a 
mere prochein ami, or guardian ad litem. 


This was an action of assumpsit, in Shelby Coun- 
ty Court, and was instituted by James Tate, guardi- 
an of Sally M’Guire, a minor. ‘The cause of action 
Was monies received by the defendant, to and for the 
use of the plaintiff’s ward. 

The declaration averred the receipt of sundry 
sums of money, by the defendant, while before that 
time, exercising the duties of guardian to the said 
Sally ; and contained the usual counts for money had 
and received, and upon an account stated; but did 
not make profert of the letters of guardianship. 

On the trial, under the plea of non-assumpsit, a 
verdict was had in favor of the defendant. 

In the progress of the cause, the plaintiff proved 
the indebtedness of the defendant, to Sally M’Guire, 
his ward; but introduced no evidence of his appoint- 
ment, as guardian. 
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The Court, on motion of the defendant’s counsel, 
charged the jury to find for the defendant, on the 
ground that the letters, or other proof, of guardian- 
ship were not read to them. ‘'To this opinion of the 
Court, the plaintiff, by his counsel, excepted. 





( The said plaintiff now came, and for assignments 
| of error, alleged— 


First—The Court below erred in the charge to 
the jury, as stated in the bill of exceptions. 

Secondly—T he Court below erred, in requiring the 
production of letters of guardianship, after the defen- 
dant had pleaded to the merits of the action. 

Thirdly—The Court below erred, in requiring the 
guardian to produce his authority to sue, on the trial, 
on plea of general issue. 
: Fourthly—The Court below erred in charging the 
jury, unconditionally, to find for the defendant. 

Fifthly—The judgment was uncertain, both as to its 

effect, and the time it was rendered. 


RT a — 


i 





Moody, for the plaintiff in error. The point is 
| clear. Where a party desires to object to the right 
) of one to sue, he must plead in abatement.—2 Dal. 
100; 6 Com. Dig. 314—318. After a plea in bar to 
the merits, a party can take no advantage like the 
one contended for here. 'The failure to make profert 
is relied on, but this objection comes too late. 

As to the right of action—A guardian is entitled 
to the possession of the ward’s monies. He is the 
only one authorised, legally, to receive them; and 
therefore, he is the proper one to bring the action.— 
It is not so, with a mere prochetn amt. The station 
of the latter is temporary—merely a fiction, enabling 

















CASES DETERMINED 


-_-_ 


TATE, guardian, vs GILBERT. 





a minor to sue—with a guardian, the appointment is 
general. 


Elis, contra. It can not be said, we should have 
demurred for want of profert of letters—that was 
an objection only availabie on special demurrer , 
which is abolished from our practice. So, the de- 
fendant had no mode to contest the authority of the 
plaintiff to sue, other than that pursued. 

The action is not commenced in such form, as that 
a benefit ever can accrue. Under the form com- 
menced, the plaintiff, as I contend, never can recov- 
er—the ward has the legal interest in the money de- 
manded, and not the plaintiff. Under these circum- 
stances, the Court will not reverse, although the court 
below may partially have erred. 1 Chit. P. 259; 2 ib. 
31; 2. Saund. 117, f. note 1. 


SAFFOLD, J.—The action was assumpsit by the 
plaintiff, as the guardian of Sally M’Guire, a minor, 
for money had and received by the defendant, for the 
use of the said Sally as her prior guardian, and which 
money he, the said defendant, after the appointment 
of the plaintiff, undertook and promised to pay to 
him, as guardian aforesaid. The declaration con- 
tains no profert of the letters of guardianship. A 
trial was had on the general issue of non-assumpsit. 

The bill of exceptions shows, that the plaintiff 
proved the indebtedness of the defendant to his ward, 
as charged, but introduced no proof of his appoint- 
ment as guardian.—That in this state of the case, on 
motion of the defendant’s counsel, the Court charg- 
ed the jury to find for the defendant, on the ground, 
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that the letters, or other proof, of guardianship ought 
to have been read to them. 

This instruction of the Court, is assigned as erro- 
neous, and is the only matter of exception worthy of 
notice. 

Under the English practice, a failure to make pro- 
fert of letters testamentary, or of administration, can 
only be taken advantage of by special demurrer, and 
if not so demurred to, it is held, under their statute 
of jeofails, that the defect is waived. 

| The same principle has, in several cases, been re- 
cognised by this Court, both before and since the 
statute, which provides, that no demurrer, in this 
State, shall have any other effect than that of a ge- 
neral demurrer. 

It is contended, however, in favor of the opinion 
below, that, as the defendant is not now at liberty to 
demur, for this omission, he has a right to require 
proof of the appointment on the trial. But this is 
not conceived to be a necessary consequence of the 
practice, in relation to the profert. ‘The situation of 
| the defendant must be the same that it was with us, 
before the disallowance of special demurrers, and 
where the defendant had failed to demur. 

I doubt not the right of the defendant to plead this 
matter as a disability to the plaintiff’s right of ac- 
tion; and where his right to represent his ward, is thus 
put in issue, unless he make legal proof of his ap- 
pointment, he can not recover. But, in the absence 
of such issue, or any plea, apprising the plaintiff that 
his right to represent the interest in question, will be 
contested, the proof is not necessary. 

It is contended, also, for the defendant, that if there 
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was error, in the instructions on this point, yet the 
record shows that the plaintiff had no right to reco- 
ver, for the reason that he has made himself the plain- 
tiff, as guardian, when, by law, the suit should have 
been in the name of the ward, as plaintiff, by her 
guardian; and therefore, as the result was correct, 
there can be no reversal, 

Admitting this to be the only proper mode of de- 
claring in a suit by a prochien amt, or a mere guar- 
dian ad litem, appointed or recognised by the Court 
in which the suit may be brought, it is not a necessa- 
ry consequence, that the same mode of declaring 
must be resorted to, when the action is by a general 
guardian, legally appointed, according to statute, as 
the representative of the minor, in all respects; such 
are placed substantially on the footing, in this re- 
spect, of executors and administrators: not so, in 
the case of a prochein amt, or special guardian—in 
these latter cases, the legal interest is supposed to 
reside in the minors, and their friends, for want of a 
general legal representative, a repermitted to prose 
cute for them, and to stand responsible for costs. 

The judgment must be reversed, and the cause re- 
manded. 
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1, Assumpsit is the proper action, to rocover back money paid 
upon a judgment, which is afterwards reversed. 

. But a recovery in assumpsit can not be had of the amount 
paid by a garnishee in a ttachment, where the judgment 
has been reversed for mere irregularity; and where it ap- 
pears that the amount recovered against the garishee is just- 
ly due by him, to the defendant, and by the latter, to the plain- 
tiff in the attachment. 

3. A debt due from a garnishee, to a defendant in attachment, it 
seems, should be considered, in all respects, as the preperty of 
the latter. 

4, But, where such debt is clearly due from such defendant to 
the plaintiff in attachment, a payment by the garnishee, on 
a judgment recovered against him, as such, will discharge all 
liability to the defendant, as his creditor. 
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In Montgomery Circuit Court, John Duncan, for 
the use of another, declared against Ware, Cowles 
and Robertson, executors of the last will and testa- 
ment of Robert Ware, in assumpsit. ‘The declara- 
tion contained sundry counts, for money had and re- 
ceived, &c. to and for the use of the plaintiff, by the 
said testator, in his life-time; and-also by the defen- 
dants, as executors, &c. And the plea was non-as- 
sumpsit. 

The case, upon facts agreed, was submitted to the 
Court; whereupon, after due consideration, judgment 
was rendered in favor of the defendants. 'The facts 
were these— 

In 1826, Robert Ware, the testator, recovered a 
judgment in the Circuit Court of Moutgomery. Goun- 
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ty, against Lawrence, Rapelye & Co. of New York, 
by process of foreign attachment, for the sum of two 
thousand and thirty two dollars and twenty-nine 
cents: at the same time, the said Robert Ware obtain- 
ed judgment against John Dunean, the plaintiff, as a 
garnishee in said attachment, for the sum of three 
hundred and seventy-seven dollars—which was ren- 
dered upon the answer of Duncan, under oath, ac- 
knowledging his indebtedness to the defendants in 
the attachment, in that amount; that said Duncan 
paid to the said Ware, testator, the said amount un- 
der execution. That afterwards, and since the pay- 
ment by Duncan, the judgment rendered in the at- 
tachment cause, against Lawrence, Rapelye & Co. 
was reversed. It was admitted, Lawrence, Rapelye 
& Co. owed to the said testator the amount of the 
said judgment, so rendered in his favor; and that the 
said sum of three hundred and seventy-seven dollars, 
had not been paid by Duncan, in any other manner 
than as aforesaid. Under this state of facts, the pre- 
sent action was brought to recover the amount paid 
by the garnishee, as aforesaid. 

On writ of error to this Court, Duncan assigned 
for causes of reversal— 

That the Court below erred, in giving judgment 
for the defendants: that, judgment should have been 
rendered in favor of the plaintiff. 


Goldthwaite, for the plaintiff in error— 
Thorington, contra. 


TAYLOR, J.—This action of assumpsit was 
brought to recover back money collected on a judg- 
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ment of a Cireuit Court, which was afterwards re- 

The suit in which the money was collected, was 
commenced by attachment in favor of the decedent, 
against Lawrence, Rapelye & Co., and the plaintiff 
in error Was summoned as a garnishee, and by an af- 
fidavit made before a justice of the peace, out of 
Court, acknowledged himself indebted to Lawrence, 
Rapelye & Co. in the amount for which the judgment 
was subsequently rendered against him; and to re- 
cover back which, this suit has been brought. 

We have no doubt but the action of assumpsit is 
the proper one to be brought in a case of the kind: 
all the American decisions, which have been made 
upon the subject, sustain this doctrine; and there 


ha ve peen reco\ ricS In tne Uilrcull € ourts of this 
+4 NN a ee et OURS a el eee ede a 
state, in the sai action. ihe oniy question 1S, do 6Cow.297 


ar , ’ — a . 15Mass. R. 

the facts of this case, aflord a ground of action to the 997; 1Har. 
ae - Johnson 

plaintil? — 
Assumpsit is an equitabie action—admitting eve- 

h but few exceptions, to which the 

defendant is entitled, in equity and good conscience. 


As between the defendants and Lawrence, Ra- 


ry defence, wi 


pelye & Co., in equity and good conscience, the 
defendants certainly are not bound to refund the mo- 
ney. 

By a judgment, which was irregular, and for that 
reason reversed, the amount of a debt, justly due, 
was recovered and paid to the decedent. In this si- 
tuation, he was not authorised to renew his suit; his 
debt was paid, and if Lawrence, Rapelye & Co. were 

1 


permitted to recover against him, would it not place 
Ds & p. 16 
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him in a worse situation, than if the money had not 
been collected? He must wait until they recover 
from him, before he sues them; or, without suit, he 
must refund to them, money, to which he is justly 
entitled, and which they owe him, that he may be 
authorised to institute a suit against them, and reco- 
ver the same money back again. This can not be 
tolerated. If an irregular judgment has been ob- 
tained, and the money recovered, for a debt justly 
due, proof that the debt was due, aflords a good de- 
fence, in an action of assuinpsit, brought to recover 
the money back.* 

But, the plaintiff paid as garnishee: does this 
place the defendants in a worse situation ? 

Does the reversal of the judgment, render the gar- 
nishee liable to the defendant in the attachment? 

If the reversal had taken place upon the merits, 
shewing that no debt was due from the defendants 
to the attachment, it is doubtful whether a payment, 
made by the garnishee before that reversal, would 
authorise him to maintain an action. His payment, 
under the judgment, probably would be considered 
a discharge of the debt. to his creditor: and, if that 
creditor did not owe the plaintiff in the attachment, 
he should resort to him, and the garnishee would 
probably be discharged. 

A debt due from a garnishee, we are inclined to 
think, should be considered, in all respects, as proper- 
perty of the defendant, especially after that debt 
has been paid, under the process of the Court. 

But, where the debt is confessedly due from the 
defendant in attachment, to the plaintiff, we have no 
doubt, a payment by the garnishee, of the judgment 
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recovered against him as such, fully discharges him 
from his creditor; and therefore, that, in this case, 
Lawrence, Rapelye & Co. have no claim against the 
plaintiff. 

The judgment must be affirmed. 





WHITE, et ux. VS ROSS, 


. i. In detinue for a slave, it seems that the verdict should be go- 
| verned by the value of the slave, at the time the suit is com- 
menced or demand made. 

2.1n the action of detinue for a slave, the death of the slave, 
pending the action, will not discharge the judgment. 

3. So, where, in detinue for a slave, the slave died pending the 
action, and a judgment was rendered in favor of the plaintiff 
in the action, for the slave, or the value; it was held, that Chan- 
cery had no power to interpose in favor of the defendant, and 
enjoin the judgment, on the ground of the death of the slave, 
pending the suit. 


This case was upon a bill for injunction, in Mo- 
bile Circuit Court. 

The complainant, Ross, set out, that on or about 
the fifteenth of April, 1827, one Beckley, died in the 
County of Mobile, having previously made and pub- 
lished a last will and testament, by which he nomi- 
nated and appointed the said Ross, and one Chiles, 
as his executors, and Sarah Beckley, his wife, as ex- 
ecutrix. That after said Beckley’s death, the com- 
plainant, alone, qualified, as the executor ; and took 
out letters testamentary on his estate, from the Or- 
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phans’ Court of Mobile. That the said Beckley died, 
possessed of considerable real and personal estate, 
including several slaves, all whom, as the complain- 
ant understood and believed, were claimed and held 
by his testator, in his own right; and who, Sccording- 
ly went into the complainant’s possession, as the exe- 
cutor. That after the death of the testator, and af 
ter the coinplainant had qualified as the executor, 
an action of detinue was commenced. in the District 
Court of the United States, against the complainant, 
in his private and individual right, to recover certain 
slaves, that is to say, Jenny, Phil, Franky, Amy and 
Washington—which action was prosecuted in the 
name of the present defendants. That, some time 
thereafter, the said suit having been transferred to 
the Circuit Court, the said complainant resigned his 
trust, as executor as aforesaid; and that the said 
Chiles, the co-executor, then qualified and received 
into his possession, the before mentioned slaves, for 
the recovery of whom, the before mentioned action 
of detinue was commenced: one of which slaves, to 
wit, Phil, was then removed into the County of 
Greene. ‘That at the spring term, 1830, of the Mo- 
bile Circuit Court, the said action of detinue was 
tried, and a verdict and judgment rendered against 
the complainant, in favor of the present defendants, 
for the said slaves or their value. 

The bill further represented, that previous to the 
rendition of the said verdict and judgment, the be- 
fore named slave, Phil, one of the slaves included in 
the aforesaid verdict and judgment, departed this 
life, in the County of Greene ; but which fact, at the 
time of the rendition of the said judgment, the said 
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complainant was ignorant of. That. notwithstand- 
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ing this fact, an cculion Was tssued against the 





said complainant, for the said slaves, or their value, 
including the said Phil. or his value, si ceased, as 
aforesaid—the complainant, therefore, prayed an in- 
junction, &e. 

The order tor the injunction being granted by the 
Chancellor, pursiiant to the prayer of the bill, the 





cause came on for hearing upon a demurrer to the 
bill; which was overruled, and the injunction per- 
petuated. 

The defendant took a writ of error, and assigned, 
for cause of reversal—that the Court below erred in 
overruling the demurrer of the defendants to the 
complainant's bill. 


i 


yy 
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Gordon. for the plainti! 
tion arises in reference to the death of the slave.— 


in error. ‘The only ques- 


Was ita good defence at law, and, if not, is it one in 
equity ? 

Trespass, detinue and trover, are all founded in 
tort. ‘The recovery must establish a wrongful act. 
In detinue, where a party defendant choses to retain 
the property, and pay the value, he may do so, and 
the property, in right, vests in him. In trespass, it is 
no excuse, that the property is tendered back. In 
trover, neither is it an excuse, that the property is 
destroyed. ‘Then, what is there in detinue, to distin- 
guish it from trover, in this respect ? 

The pleadings refer to the commencement of the 
action—so does the verdict ‘The detainer is estop- 
ped from saying the property was yours, but it is 
gone. 
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In 4th Bibb, 270, the point is directly decided. It 
was there ruled, that the death of the property was 
at the loss of the detainer—Jones on Bazil. 94—Gitl- 
mer’s Rep. 341. In the last authority, two Judges, 
out of three, decided the point in our favor: and these 
cases all unequivocally establish the principle, that 
the loss of the property, pending the action, is no de- 
fence at law. ‘Then can it be in equity? Equity 
follows the law, and does not vary from it—and is 
not superior to it. There is as much reason then, in 
favor of the principle, in equity,as at law. The pro- 
perty might have been more safe with the defendants 
than with Ross, who committed a tort by the deten- 
tion of the slave. The complainant might have em- 
ployed the slave in a dangerous occupation—may 
have sent him to a sickly residence. There is no 
fault in us; we have complainant’s word that the 
slave is dead, but we do not know it. He con- 
veyed him away; and now answers our judg- 
ment that the slave is ours, and was wrongfully kept 
out of possession, by an allegation of his death. This 
death may have been the result of the first tort—the 
detention : We surely can not be affected in this way. 
It 1s conceded that in trover, if the property dies, it 
is the loss of the person converting. So in trespass— 
and so in detinue. Suppose the property converted 
be destroyed by the detainer? Is he not liable ? 








Stewart, contra. 


TAYLOR, J.—The bill in this case alleges, that 
pending an action of detinue between the parties, in 
which Ross was defendant, and in which a recovery 
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was had against him of a slave, or the value: the 
slave died. ‘That the slave, at the time of his death, 
was living at a considerable distance from the resi- 
dence of the complainant, and that he was not in- 
formed of his death until after the judgment was re- 
covered against him; and prays that the judgment 
at law, for the value of the slave may be perpetually 
enjoined. 

To this bill a demurrer was filed in the Circuit 
Court, which was overruled, and a perpetual injunc- 
tion decreed, according to the prayer thereof. 

It is now insisted that the demurrer should have 
been sustained. 

In support of the decree of the Circuit Court, 
the defendant in error takes two grounds. 

Ist. That by bringing detznue, the plaintiffs in er- 
ror elected to retain the property in the slave in 
themselves. | 

2d. That the value, at the time of the verdict, was 
that which the jury was bound to ascertain, and the 
slave being then dead, could be of no value. 

It may be admitted that the plaintiffs in the action 
at law, did prefer the recovery of the slave in per- 
son, to the value; but their wishes on the subject 
would not secure their object. Notwithstanding 
their desire to obtain possession of the slave, it was 
entirely in the power of the defendant to defeat that 
wish, by paying the value as assessed by the jury, 
and thus make the slave his own. 

But it is said the profits and the property sued for 
are all that can be demanded of the defendant in 
such an action; that the delivery of a dead body 
would not be permitted, and for this reason, pay- 
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ment of damages, in such case, of necessity, dischar- 
ges the judgment. 
This would be a dangerous doctrine, and one, 
whichi it is believed, is net established by authority. 
That is, that the death or destruction of the thing 
sued for, pending the action, would be a fact suflici- 
ent to prevent any recovery for its value. 

It is not pretended that slaves stand in a different 
situation, in this respect, from other property. 

It is true we can not suppose such a diabolical 
disposition in any person, as to commit murder to 
prevent a recovery against him ina suit.. But the 
high state of excitement and rancorous feelings 
which are often produced by a lengthy litigation, 
might induce defendants, when they found the result 
must be against them, to destroy preperty sued for, 
of other kinds, and that inso secret a manner that it 
would be difficult, if not impossible for the plaintiff to 
prove that the destruction was intentional. 

Accordingly, we find it has been decided in Eng- 
land, where a suit had been brought for title papers, 
and pending the action the defendant destroyed 
them, that the measure of damages should be the va- 
Jue of the land. 

Suppose the title papers had heen destroyed by 
accident, as the burning of the house of the defendant, 
can we suppose the judgment would have been dif- 
ferent? It would have been equally a loss to the 
plaintiff, and one which might never have occurred, 
had they been delivered to the plaintiff without suit. 

Although we can not believe that slaves would 
ever be murdered to prevent a recovery of them, yet 
they might not be attended upon with the same care, 
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if sick, or furnished with the same comforts, if well, 
that they would be were they the undisputed proper- 
ty of the defendant, and which their wants required, 

Nor can the circumstance, that the profits of the 
property sued for, are recovered in the action of deti- 
nue instead of interest, make any difference. This 
might often operate to the benefit of the defendant, 
as many things, which might be the subject of the 
action, produce no profit at all, and the party might 
always relieve himself from the payment of profits, 
by surrendering the possession to the rightful owner. 

As to the second ground, taken by the defendant 
in error, it is in no case, determined that the value 
of the property, at the date of the judgment, is to 
govern the verdict of the jury. Nor can I see any 
good reason, why a different rule should prevail, in 
this case, from that which should govern in an action 
of trover ; and I am strongly inclined to the opinion, 
that the verdict should be governed by the value, at 
the time of suit brought, or demand made. 

There is one reason, which seems strongly to for- 
bid the defence attempted to be set up, in this case. 
It is, that if the plaintiffs at law, had not have been 
wrongfully kept out of the possession of his slave, 
he might have sold him while in life and health ; and 
indeed, the defendant may have sold him, and while 
he proves his death, to prevent a recovery, may have 
in his pocket the proceeds of the sale. 

But it is answered, if the defendant had sold him, 
this might be proved on the trial, and the price which 
he received for him be recovered, as damages, in ad- 
dition to the profits. 
5s. & p. li 
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It does seem to me, this would be introducing an 
investigation foreign to the subject, and into which 
the plaintiff would have no right to inquire. If he 
is entitled to the value of the property, at the time of 
the trial only, how can his rights be affected, by the 
the person in whose possession the value may have 
deteriorated or enhanced. 

If, after the sale, property of the kind had risen a 
hundred per cent., the defendant could not prove this, 
to reduce the amount of the verdict—nor if, by some 
change in the market, a proportionate fall had taken 
place after the sale, and before the trial—would it 
be proper to give evidence to that effect, and make 
the defendant responsible for whatever he had receiv- 
ed? If the slave be dead, at the time of the trial, it 
is precisely the same to the plaintiff, whether he died 
in the possession of the defendant or any third per- 
son, or whether the defendant had lent, hired or sold 
him. 

Reason and the elementary principles of the law, 
therefore, would seem to determine, that the death 
of the slave, pending the suit, would not vary the 
rights of the parties. Fortunately, however, we 
are not left to the guidance of these alone, but have 
the light of so many as three decisions, in the high- 
est judicial tribunals of as many of our sister States, 
which are precisely in point. 

In Austin’s ez’ors vs Jones,* it was determined by 
the Court of Appeals of Virginia, that such a de- 
fence was unavailing. It is true, the pleadings, in 
that case, did not bring the direct question in issue 
before the jury, and some of the judges do not give 
definitive opinions upon it, owing to that circnm- 
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stance. But all of then, except Judge Coalter, who 
dissented, most strongly intimated that such was their 
opinions—indeed their language will bear no other 
construction ; and Judge Brook is plain and decisive 
on the subject. He says, “the object of the action 
of detinue, is to recover the specific property detain- 
ed, or its value, and damages, for the detention; it is 
like trover, an entire action; judgment for the defen- 
dant, is a good bar in an action of trover for the 
same thing. So, a judgment in trover gives the pro- 
perty to the defendant, and is a bar to an action of 
detinue. 

It is not denied, that the destruction of the property, 
before trial, is no defence in the latter action: in that 
action the question is, to whom did the property belong 
at the time of the conversion? and its object is to re- 
cover the value thereof, in damages. ‘The action of 
detinue is only a broader action—substantially, it is 
the same, with the addition, that the specific proper- 
ty may be recovered, if to be had, and if not, the al- 
ternative value, with damages for the detention. 

“ According to the form of the action of detinue, 
also, it can not be maintained for the hire of proper- 
ty, and damages, for its detention only. In both ac- 
tious, the value of the property must be recovered, 
or nothing: so that, in this case, if the death of 
the slave is to avail, the judgment must be for 
the defendant, as to her. An omission to find the 
value of theslave by the jury, would have rendered 
the verdict imperfect, and no judgment could have 
been given on it, for hire and damages. 

“But, it is contended, that proof of the death of 
the slave, relates to the value, and not to the posses- 
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sion. Is it correct, to say that proof of the non-ex- 
istence of a thing, is proof of its value? Value is a 
question of plus or minus. 'The inquiry pre-supposes 
the existence of the property, and possession in the 
defendant. It goes to show, that he was not in the 
possession at the time of the trial; that is, that he 
was not in a condition to deliver her to the plaintiff, 
which is interdicted. 'The plea relates to the time 
of suing out the writ, or to some previous period, as 
regards the possession, and not to a time subse- 
quent,” 

4pibb279 ‘The case of vs ;* decided by the 
Court of Appeals of Kentucky, sustains the same 
doctrine. 'There, as here, the only question was as 
to the effect of the death of the slave, pending the 
action of detinue, upon the judgment, and it was de- 
termined, that it should be for the value of the slave, 
at the commencement of the suit. 

And, in North Carolina, the law is the same. 
’Martin's the case of Skepper vs Hargrove,’ in which it was de- 

Rep. 74. cided, that the plaintiff should have judgment, though 
the slave, for which the action was brought, died af- 
ter the demand. 

English authorities can not be expected to be ad- 
duced. The action of detinue is rarely resorted to, 
there, because the wager of law would defeat it— 
With us, that objection does not apply; and it is be- 
coming a favorite and valuable remedy, particularly 
when the title to slaves is the subject of dispute — 
But, if the loss or destruction of the property were 
to defeat a recovery, trover, for this reason, would 
supplant it here, as completely as it has done in Eng- 

land, because of the wager of law. 
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The decree must be reversed, and the bill dismiss- 
ed, at the cost of Ross, the defendant in error. 


LIPSCOMB, C. J., not sitting in this cause. 


CHERRY and BELL US BELCHER. 


1, Whether Chancery will entertain jurisdiction of the claim of 
a distributee, where the County Court has made a distinct 
and final order of distribution, awarding to each distributee 
the amount of his distributive part.— Quare. 

2, But the mere ascertainment, by the County Court, of the 
sum remaining in the hands of representatives, even if the 
settlement be final, will not divest Chancery of jurisdiction, 
when applied to by a distributee (especially a feme covert,) 
to compel payment of a portion to which entitled. 

3. Where a bill in Chancery is filed by one, to compel the pay- 
ment by an administrator, of a distributive share in the es- 
tate of his wife’s brother, the wife must be joined, where it 
appears that the complainant intermarried with his wife, after the 
intestale’s decease. 

4. In a bill in Chancery, by a distributee, to compel the pay- 
ment of a distributive share of an estate, if seems, that other 
distributees need not be made parties. 

5. Where a bill in Chancery is filed by a distributee, to compel 
a payment by the representatives of an estate, of a distribu- 
tive share, the fact, that the Orphans’ Court has previously, ’ 
by a settlement, (final or otherwise,) ascertained the amount 
to which the distributee is entitled, will not preclude the re- 
presentative from showing mistakes in that settlement, of pay- 
ments, subsequent to the settlement, and of which then igno- 
rant; or any other matter which in equity and good conscience, 
may be relied on, in defence. 
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6. It is a general rule, in Chancery proceedings, that when a 
case is heard, on bill, answer and exhibits, without proof— 
the allegations in the answer, whether responsive or not, must 
be considered as true. 


In error from a decree in Chancery to the Circuit 
Court of 'Tuskaloosa. 

In this case, Matthew C. Belcher filed a bill on 
the Chancery side of 'Tuskaloosa Circuit Court, set- 
ting out the following facts: 

Some time about the latter part of the year 1821, 
or the first of the year 1822, one James Bell, then a 
resident citizen of the County of Tuskaloosa, de- 
parted this life, intestate, leaving a considerable per- 
sonal estate, amounting to the sum of three thousand 
dollars: and four sisters, heirs, (having never mar- 
ried,) to wit, Sally Cherry, wife of Samuel 'T. Cher- 
ry, late Sally Bell ; Polly Hemphill, wife of Nathan 


Hemphill, late Polly Bell; Susan Robinson, wife of 


Robinson, lute Susan Belk; and Elizabeth Bel- 
cher, late Elizabeth Bell, the wife of the complain- 
ant; who insisted, that by virtue of his intermarriage 
with the said Elizabeth, he became entitled, as a dis- 
tributee, to: the one fourth part of the estate of the 
said Bell, after paying the debts, &c. 

After the death of the said James Bell, Samuel 
Cherry and Elizabeth Bell, the mother of James 
Bell, made application to the Orphans’ Court of Tus- 
kaloosa County, and were duly appointed administra- 
tors of the estate of the said James Bell: proceed- 
ing then to enter upon the discharge of the duties of 
their said office, they continued to act as administra- 
tors, until about the year 1825; when a final settle- 
ment of their accounts, as the said administrators, 
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was had by them, before the said Orphans’ Court— 
whereby the sum of nine hundred and twenty-six 
dollars and éighty-three cents, was then and there 
reported by the said Court, to be due and owing on 
the said settlement by the said administrators, to the 
said estate; and subject to distribution, in their hands. 
As one of the distributees, then, of that estate, the 
complainant, as he contended, was entitled to de- 
mand and receive of, and from the said administra- 
tors, the one-fourth part of the said nine hundred and 
twenty-six dollars and cighty-three cents, so due as 
aforesaid, on the settlement aforesaid. The com- 
plainant, therefore, prayed an account by the said 
administrators; and a decree in his favor, for the dis- 
tributive share aforesaid. 

The answer of Cherry and of Elizabeth Bell, ad- 
ministrators, set out—that the said Bell departed 
this life, as charged, without having been married: 
that the respondent, and Elizabeth, the mother, ad- 
ministered on the estate, and continued, as alleged, 
to manage and control the same. That, having been 
cited to appear before the Orphans’ Court, and ren- 
der an account of the administration aforesaid—the 
said parties did appear; and the said decree for the 
amount charged, was then and there rendered against 
them, in favor of the estate. 'That one item of the 
said account, returned by them, as aforesaid, consist- 
ed of certain insolvent notes—the principal of which 
was credited to them; but the principal and interest 
charged, whereby a loss had accrued, through inad- 
vertance or mistake, to the said administrators, of a 
large sum of money. ‘That, one other item, charged 
against the adminisirators, was a note, sent to ano- 
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ther State, ‘for collection; but which had, likewise, 
become insolvent. ‘lhe answer then having pro- 
ceeded to specify certain amounts, with which the 
administrators had been charged, and which had 
proved worthless; as also, certam amounts, paid for 
the estate since the settlement—averred, that said 
settlement, so made as aforesaid, had never beeu con- 
sidered, by the administrators, as final and conclu- 
sive: but,on the contrary, the said administrators had 
been informed, by the judge of the Orphans’ Court, 
that they would be entitled to all credits and pay- 
ments afterwards made by them, on account of the 
said estate. And, the respondents further averred, 
that payments had been made by the administrators, 
<o the wife of the complainant, not included in the 
said settlement; and on account of her distributive 
share in said estate. ‘The respondents demurred to 
the complainant’s: bill—F rst, because the other dis- 
tributees were not joined ; Secondly, because the com- 
plainant had a remedy at law. 

At October term, 1831, the cause having been 
heard on bill, answer and exhibits, a decree was ren- 
dered—whereby it was ordered, that the complain- 
ant recover of the defendants, the sum of two hun- 
dred and thirty-one dollars and seventy cents, the 
amount of the distributive share aforesaid, and in- 
terest. 

To reverse this decree, the defendants removed 
the cause here, and assigned, as error— 

First—That the demurrer of the defendants to 
the complainant’s bill, was not disposed of. 

Secondly—That the Chancellor erred, in rendering 
a decree, without disposing of the demurrer. 
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Thirdly—That the demurrer should have been 
considered and sustained. 

Fourthly—That the Chancellor erred, in not dis- 
missing the complainants’ bill. 

Fifthiy—That the Chancellor erred; in not requir- 
ing the wife of the complainant to be made a party. 

Sizthly—That the Chancellor erred, in not requir- 
ing the other distributees of the decedant’s estate, to 
be made parties. 

Seventh—That the Chancellor erred in rendering 
a decree against the defendants below. 

Eighth—That the Chancellor erred, in rendering a 
decree for a larger amount than was authorised by 
the bill, answer and exhibits. 


TAYLOR, J—tThe bill, in this case, was filed to 
recover the distributive share, to which the defen- 
dant in error is entitled, of the estate of the late 
James Bell, of which the plaintiffs in error are the 
adniinistrators. A decree was rendered in the Cir- 
cuit Court, in favor of the complainant, for two hun- 
dred and thirty-one dollars and seventy cents, with 
interest thereon, from the 16th April, 1825. 

It is alleged, in the bill, that the decedant died un- 
married, and without issue, leaving four sisters, of 
whom the wife of the complainant is one: that the 
defendants below, (the plaintiffs in error,) adminis- 
tered on his estate, and on the sixteenth of April, 
1825, made a final settlement of their administration 
with the judge of the County Court; upon which set= 
tlement it was found, by said judge, that the admin- 
istators were indebted to the estate, in the sum of 
5s& p. 18 
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nine hundred and twenty dollars and eighty-three 
cents—to the one-fourth of which he is entitled, as 
his wife’s distributive share. 

The answer alleges, that the settlement was not f:- 
nal, nor so intended to be; that the administration was 
not then closed: that the respondents are entitled to 
credits, which were not allowed in the settlement, 
by mistake, &c. That the administrators had paid 
to the wife of the complainant, one hundred and 
eighteen dollars, before she intermarried with the 
complainant. 

Several objections are taken to the proceedings of 
the Circuit Court. It is contended— 

Ist. That Chancery has no jurisdiction. 

2dly. The complainant’s wife should have been 
joined with him, in suing. 

3dly. The other distributees should have been 
parties. 

4thly. The Court should have ordered an account, 
notwithstanding the settlement with the judge of the 
County Court, and admitted any credits to which the 
administrators were justly entitled. 

5thly. The answer should have been taken as true, 
without proof, as the cause was finally heard, upon 
bill, answer, and exhibits. 

The first objection, it is believed, can not be sus- 
tained. Whatever might be the effect of a distinct 
and final order of distribution, made by the County 
Court, awarding to each distributee the amount of 
his distributive part, a mere ascertainment of the 
sum remaining in the hands of the representatives, 
even if the settlement were certainly a final one, can 
not divest Chancery of its jurisdiction, when applied 
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to by one of the distributees, to compel payment of 
the portion, to which he is entitled. And Chancery 
will the more clearly have jurisdiction, of the case, 
when the bill is filed, to compel the payment of the 
distributive share of a married woman, that her in- 
terest, if necessary, may be protected. 

The second objection is certainly available. From 
the whole of the proceedings, it sufficiently appears, 
that the intermarriage of the complainant, with a 
sister of the decedant, took place after the decedant’s 
death. The interest which she had in his estate, 
thereby vested in her, and was not vested in the 
complainant, by the marriage. Were he to die, be- 
fore receiving the share of his wife, it would survive 
to her, and his representatives would have no inter- 
est in it, whatever. 

Nor does the circumstance, that the settlement 
with the County Court, was made after the mar- 
riage, have any effect in altering his rights: it bears 
no analogy to the case of a note given to the wife, 
after marriage, for a debt, due by account to her, be- 
fore. 

The wife should certainly have been joined in the 
suit. 

It is not intended, to express the opinion, that if 
the marriage had taken place before the death of 
James Bell, the complainant could have sued alone : 
this point will be left, to be considered when the 
question arises. 

On the third point, my own opinion is, that the 
other distributees should have been made parties— 
either complainants or defendants—that the whole 
business of the administration might have been set- 
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tled in one suit, to prevent a multiplicity of suits ; but 
the majority of the Court is against me. 

As to the fourth objection, it does not appear that 
it was intended, that the settlement should close the 
business of the administration: but, if it was, we do 
not think, when the complainant comes into the 
Court of Chancery, to ask a decree for his distribu- 
tive share, that the defendants would be precluded, 
by that settlement, from showing either a mistake, or 
that they were compelled to make subsequent pay- 
ments, of which they were ignorant, at the time of 
the settlement; or any other matter, which, in equity 
and good conscience, should be admitted as a defence. 

But the settlement relied upon, in this case, seems 
to contemplate something further to be done. It 
does not purport to be final, but declares, that nine 
hundred and twenty-six dollars and eighty-three 
cents, were then in the hands of the administrators, 
subject to distribution. We, therefore, think, the ad- 
ministrators should be heard, in any defence, which 
they may have, going, in equity and good conscience, 
to reduce the amount stated against them: such as 
a mistake in the settlement, subsequent liabilities, 
payments to the complainant after, or to his wife, 
before their marriage, &c. 

As the cause must be remanded, to give the com- 
plainant an opportunity to amend, by making his 
wife a party; and the administrators, as well as the 
complainants, will then have an opportunity to sus- 
tain their several allegations, by proof—we deem it 
unnecessary to determine, whether the averments in 
the answers, should have been received as true, 
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upon the final hearing under the circumstances, or 
not. 

Weare perfectly satisfied with the decisions here- 
tofore made; by which it has been determined, that 
when a case is heard, upon bill, answer and exhibits, 
without proof, all the allegations of the answer, whe- 
ther responsive or not, are to be considered as true. 

The decree must be reversed, and the cause re- 
manded, that the complainant may have leave to 
amend his bill, so as to make his wife a party, 
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BAKER US WASHINGTON and WASHINGTON. 


A party who should have pleaded in a cause, but who has 
proceeded to trial, without objecting, as upon a regular issue, 
will not be permitted to avail himself, in error, of the absence 
of a plea or issue—none appearing in the record, where a 
verdict and judgment seem to be rendered as upon issue 
formed. 


2.Trustees may well maintain the action of detinue, for the trust 


3. 


property. 

The statute of 1803, upon the subject of frauds and fraudu- 
lent conveyances,* does not embrace deeds of trust, mortga- 
ges, or other conveyances, upon valuable consideration, so as 
to render their proof or acknowledgment and registration 
within twelve months, as required by the second section of 
that act, necessary to their validity. 


. So, this statute was held not to include a deed of trust, [of 


personal property, ] upon vdluable consideration, (executed pri- 
orto the enactment of the statute of 1828,}) as that its 
validity depended upon the proof or acknowledgment and 
registration, required in the second section of the act of 1803. 
In such case, proof of the original execution of the deed of 
trust, by one of the subscribing witnesses, held to be sufli- 
cient to authorise its being read to the jury. 


. But in the case of such deed of trust, not embraced by the 


statute of 1828, and required to be thus proved and record- 
ed, the mere recording of it, would not be notice to all the 
world, of the condition of the property conveyed. 


Error to the Circuit Court of Tuskaloosa. 
Starke Washington and John P. Washington, as 


trustees for the use and benefit of the administrators 
of the estate of Charles King, commenced an action 


*Aikin’s Digest, 207, sec. 2. tIbid. 208, sec. 5. 
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of detinue against Robert P. Baker, for the recove- 
ry of a negro man slave, named Ben. 

At October term, 1831, the record states, the par- 
ties came, by their attornies, and thereupon came a 
jury, to wit, &c. who, being elected, tried and sworn, 
the truth to speak upon the tssue jowed, on their 
oaths do say, they find the issue in favor of the plain- 
tiff, &c. No plea or issue, however, appeared in the 
record. 

A bill of exceptions, appended to the record, dis- 
closed, that on the trial, the plaintiffs, in support of 
their title to the slave, produced, in evidence, a deed 
of trust, executed by Robert Elliott, on the 23d day 
of February, 1826, to the said plaintiffs, as trustees 
for the benefit of Charles King ; in which said deed 
was embraced both real and personal property, 
which property, and the parties thereto, at the time 
of executing the deed, were in the County of Lime- 
stone; and after having proved the execution of the 
same, by one of the subscribing witnesses—in order 
to show that the said deed had been duly recorded, 
offered the same, with the following anthentication, 
to wit : 

“The State of Alabama, County Court of Limestone, 
July the 18th, 1826. A deed of trust, executed by Rob- 
ert Elliott, to Starke Washington and John P. Wash- 
ington, to secure the payment of certain sums of mo- 
ney therein specified, was this day proven, in open 
Court, by the oath of Thomas P. Washington; which 
was ordered to be certified for registration. 

“Test, J. ROBERSON, Clerk.” 

“'The State of Alabama—County Court. Clerk’s 
oflice of Limestone County. 





The foregoing deed of 


————— 
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trust was delivered in, at the office aforesaid, to be 
recorded, the 18th day of July, 1826; which was 
duly done, this 17th day of August, 1826. 
“Test, J. ROBERSON, Clerk.” 

The introduction of this deed was objected to,.by 
the defendant; which the Court overruled, and the 
deed, with the aforesaid authentication, was permitted 
to be read to the jury ; and the Court charged the ju- 
rors, that said authentication was sufficient to give 
notice to the world; of the true condition of the pro- 
perty embraced in it, so far as related to the person- 
alty. 

To this opinion the defendant excepted, and 
brought a writ of error. 


SAFFOLD, J— The action was detinue, to reco- 
ver a negro man slave, named Ben, brought in the Cir- 
cuit Court of Tuskaloosa County, by Starke and J. P: 
Washington, as trustees, &c., for the use of W. E. 
Phillips, and C. J. King, administrators of Charles 
King, deceased, against the plaintiff in error. 

The suit was commenced in December, 1829: the 
declaration is in the usual form. ‘There does not ap- 
pear to have been any plea filed, but verdict and 
judgment were rendered for the plaintiffs below, as 
upon a regular issue formed. 

The plaintiff in error objects to the sufficiency of 
the proceedings, on the ground that it does not ap- 
pear that any issue was actually joined: also, that 
trustees, claiming for the use of others, are incapable, 
in law, to sustain an action of detinue, for the trust 
property—that, in as much as they shew the inter- 
est to be in the cestut que trust, they are not entitled 
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to the possession of the property. 'These two points 
are submitted, without argument. As respects the 
first, it is sufficient to say, according to the principles 
of former decisions, with which we remain satisfied, 
that the party who should have pleaded, and who 
has proceeded to trial without objection, as upon a 
regular issue, shall not, afterwards, be permitted to 
avail himself of the objection, that there was no is- 
sue or plea. We will rather presume, that there was 
one, which has dropped from the record ; or that, by 
mutual agreement, express or implied, the same was 
dispensed with. 

As respects the competency of trustees, to main- 
tain delinue, it is considered sufficient to remark, that 
trustees are presumed to hold the legal title, and, of 
course, are capable of litigating it, though the equi- 
table interest be in another. We recognise no prin- 
ciple of law, which denies to trustees the authority 
to maintain delznue, more than other actions at law. 

But the more material assignment of error, and 
that on which the plaintiff in error mainly relies, 
grows out of a bill of exceptions, taken on the trial: 
it relates to the admission of the deed of trust as evi- 
dence, and the instructions of the Court to the jury; 
in relation to it. 

The deed appears to have embraced both real and 
personal estate, and was offered in evidence, against 
Baker, who was not a party toit. The certificate 
of the clerk was as follows: “The State of Ala- 
bama, County Court of Limestone, County, July 
the 18th, 1826. <A deed of trust, executed by Rob- 
ert Elliott, to Starke Washington and John P. Wash- 

5s. & p. 19 
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ington, to secure the payment of certain sums of mo- 
ney therein specified, was this day proven, in open 
Court, by the oath of Thomas P. Washington; which 
was ordered to be certified for registration. 
“ Test, J. ROBERSON, Clerk.” 
Then follows the further certificate, or memoran- 
dum of the same clerk, s¢gned as above, in these words: 
“The State of Alabama—County Court. Clerk’s 
office of Limestone County. The foregoing deed of 
trust was delivered in, at the office aforesaid, to be 
recorded, the 18th day of July, 1826; which was 
duly done, this 17th day of August, 1826. 
“——_ ~ J. ROBERSON, Clerk.” 


The original execution of the deed was duly pro- 
ved, in the Circuit Court, when offered as evidence, 
there—to the sufficiency of which proof, no objec- 
tion is made ; but, when offered as evidence, with the 
above certificates, it was objected to, on the part of the 
defendant below, on the ground, that there was no le- 
gal shewing, of its having been proved and record- 
ed ifi the County of Limestone, sufficient to consti- 
tute it evidence, as a registered deed. The objection 
was overruled by the Court, and the jury were in- 
structed, that the authentication was sufficient to give 
notice to the world, of the trust condition of the pro- 
perty embraced in it, so far as related to personal pro- 
perty. 

The admission of this evidence, and the instruc- 
tions of the Court, in relation to it, are the chief mat- 
ters assigned for error. 

The nature of a deed of trust pre-supposes a valu- 
able consideration, and such is conceded to have 
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been the foundation of this conveyance, if executed 
in good faith. 

It is shewn, that this deed was executed long be- 
fore the statute of 1828, “to prevent frauds and 
fraudulent conveyances,” 
tration of conveyances of personal property, in trust, 
to secure debts, so that this act can not affect this case, 
But, it is contended, that, under the more genera 





which requires the regis- SAik, Dig. 


statute of “frauds and fraudulent conveyances,”b Ib. 207. 


deeds of this description, are required to be proved, 
in open Court, and recorded in the proper County, 
wherein one of the parties lives, within twelve 
months; that these facts must be duly authenticated, 
by proper official seals, without which they can not 
be received as evidence against creditors, or subse- 
quent purchasers; and that, in this case, there were 
no sufficient certificates, (being no official seal, or ex- 
cuse for it,) either of the proof of the deed, or of its 
registration, in the County of Limestone, where exe- 
cuted, and where one or all the parties are under- 
stood to have resided. Then the question arises, as 
to the application of the statute of frauds last refer- 
red to. 

The part which is supposed by the counsel, to ap- 
ply to this deed, is so much of the second section as 
holds this language: “And moreover, if any convey- 
ance be of goods and chattels, and be not, on conside- 
ration, deemed valuable in law, it shall be taken to be 
fraudulent within this act; unless the same be by 
will, duly proved and recorded : or by deed, in writ- 
ing, acknowledged and proved; or, if it be of goods 
and chattels only, then acknowledged or proved, by 
one or more witnesses, in the Superior Court or 
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County Court, wherein one of the parties lives, with- 
in twelve months after the execution thereof: or, un- 
less possession shall really and bona fide remain with 
the donee.” 

The necessity of a full investigation of the appli- 
cation and influence of these provisions of the sta- 
tute, is obviated by reference to a former decision of 


s18tew'& this Court,* in which the same principle was direct- 





hy involved. ‘The remarks there made, in reference 
to mortgages, are equally applicable to deeds of trust, 
or other conveyances, founded on valuable considera- 
tion. 
We there held, thatthe clause of the statute above 
referred to, did not apply to mortgages, so as to re- 
quire their proof or acknowledgment, or registration, 
within twelve months, though possession should not 
have been delivered. This was so ruled on the 
ground, that these requisitions did not apply to con- 
veyances on valuable consideration, whether abso- 
lute or conditional, nor whether accompanied by pos- 
session of the property or not: that they apply only 
to conveyances, “not, on consideration, deemed valu- 
able in law”—to such as are founded on kindred or 
affection. 

We there held, also, that the latter clause of the se- 
cond section, which provides that, “where any reser- 
vation or limitation shall be pretended to have been 
made, of a use or property, by way of condition, re- 
‘version, remainder, or otherwise, in goods and chat- 
tels, the possession whereof shall have remained in 
another, as aforesaid—the same shall be taken, as to 
creditors and purchasers of the persons aforesaid, so 
remaining in possession, to be fraudulent within this 
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act,” applies only to conveyances, on consideration 
not deemed valuable in law. 

To corroborate this construction, reference was 
then made to the third section of the same statute, 
which declares, that “this act shall not extend to 
any estate or interest in any lands, goods or chattels, 
&c., which shall be upon good consideration, and bo- 
na fide, lawfully conveyed or assured;” it was then, 
also shewn, as I yet maintain, that the “ good const- 
deration,” as there referred to, means valuable—See 
Hogan vs Butts,* 

Viewing this conveyance, then, as one not em- 
braced by the statute of frauds referred to, the re- 
quisition of registration, after due proof or acknow- 
ledgment, in the County where one of the parties 
resides, does not apply to it: consequently there was 
no error in the opinion of the Circuit Court, admit- 
ting it as evidence before the jury, on legal proof, 
then made, of its original execution. But the Court 
did not stop there: the dignity of a registered deed 
was attached to the instrument, and the jury were 
instructed, that the authentication was sufficient to give 
notice to the world, of the trust condition of the proper- 
ty embraced in tt. 

Without deciding, whether or not the authentica- 
tion, would be considered sufficient, to establish the 
facts of the proof and registration of the deed, if it 
were of the description required to be recorded, we 
are of opinion, it is not of that nature or description; 
and that, therefore, the most regular certificates of 
proof and registration, would not be sufficient to give 
notice to the world, or the public generally, of the trust 
condition of the property, embraced in it: that this 


23 Cranch, 
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case must be governed by other principles, and, so 
far as applicable, by those recognised by this Court, 


pata in the case referred to, of Killough vs Steel,* and of 


2 Stew 54 Hobbs vs Bibb,” and Ayres vs Moore.“ 
Let the judgment be reversed and the cause be 


remanded. 


CASTLEBERRY US THE ADM’R OF PEIRCE. 


1. Where the vendor of lands, chooses, after the death of the 
vendee, to rescind the contract, an action may well be main- 
tained by the vendee’s representative, to recover money paid 
by the vendee, in his life-time, in part consideration of the 
contract. 

-Thus, where one, having contracted for the purchase of lands, 
gave his notes therefor, payable to the vendor, and received 
from the latter, a bond, conditioned for the execution of ti- 
tles, when the last payment should be made; and subsequent- 
ly made partial payments, and died; and afterwards, before 
letters were granted on the vendee’s estate, the vendor enter- 
ed upon the land, and took possession, and conveyed to a 
stranger; it was held, that the administrator of the vendee 
was entitled to an action, for the monies paid by the latter, in 
his life-time, in part consideration of the purchase. 


i) 


Error to the Circuit Court of St. Clair. 

This was an action of assumpsit, by John S. Ed- 
wards, the administrator of the goods and chattels, 
rights and credits, which were of Aaron Peirce, de- 
ceased, against Aaron Castleberry. 

The declaration was in the usual form, and con- 
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tained divers counts—for work and labor, care and 
diligence, by the said Peirce, in his life-time, done 
and performed, in and about the business of the said 
defendant, at his special instance and request; and 
for goods, wares and merchandise, sold and deliver- 
ed; money lent and advanced ; money laid out and 
expended; and money had and received. 

A trial was had under the pleas of non-assumpsit, 
payment, set-off, and the statute of limitations ; and 
a verdict and judgment entered for the plaintiff. 

A new trial having been granted, verdict and judg- 
ment were again entered for the plaintiff, from which 
the defendant took a writ of error. 

A bill of exceptions shows, that on the trial of this 
cause, it was proved, that the plaintiff’s intestate, on 
the 20th day of March, 1824, purchased of the de- 
fendant a tract of land, and executed two notes, of 
seven hundred and fifty dollars each, payable to the 
defendant, for the purchase money—one due twelve 
months after date, the other due on the 20th day of 
March, 1826; and that the defendant gave to the in- 
testate, a bond, conditioned to make titles to the land 
on the said 20th day of March, 1826, provided the 
purchase money was then all paid. That, previous 
to the said last mentioned day, the intestate had 
made to the defendant large payments, on account 
of said land; but not the whole amount of the pur- 
chase money. That the intestate took possession, and 
held it until his death, which was about the 20th Ju- 
ly, 1826. 'That shortly after the death of the intes- 
tate, and before letters of administration were grant- 
ed, the defendant entered upon, and took possession 
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of the premises, and, in April, 1830, sold them to one 
Gilliland. 

It, also, appeared, that since the last continuance, 
the said defendant had agreed with Gilliland, to take 
back the title, if it should become neecessary, to con- 
vey to the heirs of the intestate. 

The Court charged the jury that the defendant, 
after the death of the intestate, had a right to res- 
cind the contract, provided the purchase money had 
not all been paid, at the time he took possession, af- 
ter the death of the intestate ; and his taking posses- 
sion and selling the same, might be considered as a 
rescission of the contract. 'The Court further charg- 
ed the jury, that if the contract was rescinded after 
the death of the intestate, the plaintiff was entitled 
to recover back what had been paid, on account of 
the purchase. ‘The Court further instructed the ju- 
ry, that the non-payment of the notes by the intes- 
tate, at the time the last fell due—the same remain- 
ing unpaid at the time the defendant took possession 
of the premises, after the death of the intestate— 
the defendant had a right to consider the contract 
forfeited, and rescinded; and that after such rescis- 
sion, unless the plaintiff was entitled to recover in 
this action, both the administrator and the heirs of 
the intestate, would be remediless; that neither 
could sustain an action on the bond, or a suit fora 
specific performance. 

Proof was offered by the plaintiff, to shew that 
administration was first granted in the month of Fe- 
bruary, 1827; that the heirs were minors, and that 
the administrator applied to Castleberry for a settle- 
ment; that he refused, and denied having received 
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any thing, on account of the land. It was further 
proved by the ‘plaintiff, that oxen, cows, hogs, &c., 
sold by the defendant, to the intestate, in his life-time, 
were, after his death, taken into possession by the 
defendant, and the children of the intestate were left 
without property. 

To the several charges of the Court the defendant 
excepted. 

The plaintiff in error now came and assigned for 
error— 

First—The Court erred, as stated in the bill of 
exceptions. 

Secondly—The Court erred, in giving the charge 
set out, in the bill of exceptions. 


Moody and Goldthwaite, for the plaintiff in error. 
Peck and Shortridge, contra. 


SAFFOLD, J.—This was an action of assumpsit, 
brought in the Circuit Court of St. Clair County, by 
the present defendant, against the plaintiff in error. 

The declaration contains the various counts, for 
work and labor, goods, wares and merchandise ; and 
the common counts, for money had and received, and 
for money paid, laid out and expended, &c. 

A bill of exceptions, taken on the trial shows, that 
Peirce, in his life-time, in March, 1824, purchased of 
Castleberry a tract of land, and executed two notes 
for the purchase money, of seven hundred and fifty 
dollars each, payable to Castleberry—one fell due 
twelve months after date, the other in March, 1826; 
also, that he gave to Peirce, a bond, conditioned to 
58 & p. 20 
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make titles to the land on the said last mentioned 
day; provided all the purchase money should then 
be paid. ‘That, previous to the said last mentioned 
day, the intestate had made to the defendant large 
payments, on account of said land, but not the whole 
amount. ‘That the intestate took and retained pos- 
session, until his death, which happened in July, 
1826. That shortly after his death, and before let- 
ters of administration were granted, Castleberry en- 
tered and took possession of the premises, and, in 
April, 1830, sold them to one Gilliland. 

It also, appeared, that, after the last continuance, 
prior to the trial, the defendant below, had agreed 
with Gilliland, to take back the title, if necessary to 
convey to the heirs of the intestate. 

Evidence had also been offered, by the plaintiff 
below, that the letters of administration had been 
granted in February, 1827: that the heirs were mi- 
nors: that the administrator applied to Castleberry 
for a settlement; that he refused, and denied having 
received any part of the purchase money. 

It was further proved, that oxen, cows, hogs, &c., 
sold by Castleberry to the intestate, in his life-time, 
were, after the death of the latter, taken into posses- 
sion by the former, and that “the children of the in- 
testate were left without property.” 

On this evidence, the Court charged the jury, that 
the defendant, after the death of the intestate, had a 
right to rescind the contract, if the purchase money 
was not all paid, at the time he took possession, after 
the death of the intestate; and that his taking pos- 
session, and selling the same, might be considered a 
rescission of the contract. 
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The Court further charged, that if the contract 
was rescinded, after the death of the intestate, his 
administrator was entitled to recover back the mo- 
ney, Which had been paid on account of the pur- 
chase; and that, if the contract was so forfeited and 
rescinded, a recovery in this action, was the only re- 
medy left to either the administrator, or heirs of the 
deceased ; that neither could sustain an action on the 
bond, or any suit for a specific performance. 

In giving the instructions, as above stated, the 
Circuit Court is charged to have erred. * 

The Circuit Court seems to have proceeded on the 
principle, that the contract contained dependent sti- 
pulations; at least, that the objection, on the part of 
Castleberry, to make a title to the land, depended on 
the payment of the money, by the intestate, on the 
day appointed; that this was a condition precedent, 
and if not complied with, Castleberry was thereby 
discharged from all obligation, and could rescind the 
bargain; yet, that the consequence of such rescis- 
sion would be to create a liability on himself, to re- 
fund any amount he had received in part payment. 

Whether the principle adopted by the Court would 
have been strictly correct, if the controversy had ari- 
sen in a different form, is not material on the present 
occasion. 

The accuracy of the instructions is to be determin- 
ed, with reference to the particular question then 
presented. ‘They were, in substance, that the admi- 
nistrator of the intestate had a right, under the cir- 
cumstances hypothetically stated, to recover back 
the money paid. The contract was, that the pur- 
chase mon+y should fall due by two instalments; and, 
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provided the whole was paid by the last given day, 
the title should be then made. There was no agree- 
ment for a re-entry by the vendor, in the event of a 
failure to pay, unless the right was implied, as the 
means of rescinding the contract. 

But, as the vendor chose to claim and exercise 
this right, he surely can have no ground, on which to 
object to the alleged rescission, unless he would still 
remain responsible to the heirs, for a specific perform- 
ance: his course, however, has evinced the contrary 
dispositiofi ; and this liability can not exist, if the cir- 
cumstances created the right of rescission—for the 
re-entry was a sufficient indication, and execution of 
the intention to rescind. 

If, strictt juris, he could only rescind on the repay- 
ment of the money received ; yet, as he claimed the 
privilege, without, and has received the benefit, and, 
as the adverse party has acquiesced in it, being wil- 
ling to receive the re-payment now, the vendor is es- 
topped from insisting, that his re-entry and rescission 
were unauthorised. 

The authorities clearly recognise the doctrine, that 
where two acts are to be done at the same time, as 
where A covenants or agrees to convey an estate, or 
to deliver goods to B, on a named day, or generally, 
and, in consideration thereof, B covenants to pay A 
a sum of money, on the same day, or generally, nei- 
ther can maintain an action, without showing a per- 
formance of, or an offer to perform, or, at least, a 
readiness to perform on his part—though it is not 


yee certain which of them was obliged to do the first 
an 


n.3;1£ast.act; and this rule applies particularly to contracts 
of sale.* 
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The interest in question, whether it consist of the 
land, under a specific performance, or of the money 
to be recovered back in this action, must inure to the 
benefit of the same persons—to the heirs of the in- 
testate generally, if there be no creditors; or, if cre- 
ditors, then to them. In these respects, our law, and 
the reason of it, is essentially different from the prin- 
ciples of the common law. 

If it were possible to raise the money, out of the 
estate of the intestate, to complete the purchase, 
(admitting the right of the heirs to do so,) it could 
only be raised through the administrator; and he 
has sufficiently evinced the opposite intention. 

With us, where the heirs generally of the deceased, 
have an equal interest in the contracts for land titles, as 
well as others, the administrator may safely exercise 
a greater latitude of discretion, whether to insist on 
a specific performance, or to consent to a rescission, 
than can be tolerated in England, where the eldest 
mail heir has the exclusive interest if the contract be 
performed. And, as a general rule, the right to in- 
sist on a subsequent performance of a contract, involv- 
ing dependent covenants, can only exist where, from 
the nature of the subject, the time of performance is 
not of the essence of the contract; but the time for 
the payment of the money, has uniformly been consi- 
dered a substantial and material part of every con- 
tract. 

Besides, the record shows, that the heirs were mi- 
nors, and were left without property, from which it 
may be inferred, that they had neither the ability or 
disposition to complete the payment—especially af- 
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ter the re-entry, and supposed rescission, by the ven- 
dor. 

We, therefore, unanimously think the judgment of 
the Circuit Court must be affirmed. 


MIDDLEBROOK US AMES. 


i. Under the attachment laws of this State, absconding within 
the State, is alone a sufficient ground for an attachment, whe- 
ther the plaintiff or defendant, or both, be resident or non-re- 
sident within the State. 

2. So, a plea, to process of attachment, that the defendant is a 
resident cilizen of another State, and never was within this State, 
with the intention of residing here, held bad. 

3. It seems, that a defendant in attachment, may nol, by plea in 
abatement, contest the truth of the facts charged as the ground 
of the attachment, where the affidavit and proceedings on their 
face, appear regular and sufficient. 


On the 15th day of December, 1830, at the Coun- 
ty of Mobile, Barrett Ames, sued out process of at- 
tachment against the goods and effects of Samuel H. 
Middlebrook. 'The affidavit charged that the said 
Middlebrook did so abscond or secrete himself, as that 
the ordinary process of law could not be served, &c. 


Note.—The decision in this case, appears to have been made with direct re- 
ference tothe act of 1828.—That of 1833, (Aikin’s Digest, 37,) seems to be ve- 
ry much a re-enactment and improvement of the several attachment laws of 
this State, without much alteration of their essential principles __ It is believed, 
therefore, that the law, settled in this case, applies to tne attachment laws now 
existing. It will, also, be perceived, that a portion of the principles adverted 
to, inthe opinion of the Court, have a tendency to overrule the case of Brown 
vs Massey, reported in 3d Stewart, 226. 
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To the declaration filed in the cause, and which 
contained divers counts, the defendant filed the fol- 
lowing plea, which was sworn to, to wit: “And the 
said defendant comes, and in his own proper person, 
and for plea to the suit of the said plaintiff, saith, he 
now, and for the eight or more years last past, has 
been a resident citizen of the State of New York; 
and never was in the State of Alabama, with an in- 
tention of residing therein. Wherefore, he prays 
judgment, that the said attachment may be quashed. 

“SAMUEL H. MIDDLEBROOK, 





“ By J. CRANE.” 
To this plea the defendant in attachment demur- 
red, which demurrer was sustained; and judgment 
rendered for the plaintiff. 
It was here, on writ of error, assigned, that the 
Court erred, in sustaining the demurrer of the plain- 
tiff to the plea of the defendant. 





Gordon, for the plaintiff in error— 
Stevart, contra. 


SAFFOLD, J.—Ames sued out an attachment re- 
turnable to the Circuit Court of Mobile County, 
against the plaintiff in errot, as an absconding debt- 
or. ‘The plaintiff in error filed a plea in abatement, 
as follows—That he, “the said defendant comes in 
his own proper person, and for plea to the suit of the 
plaintiff, saith, that he is, and for eight or more years 
last past, has been a resident citizen of the State of 
New York; and never was in the State of Alabama, 
with an intention of residing therein—wherefore, he 
prays judgment, that the said attachment may be 
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quashed.” 'The plea was signed “ 8. H. Middlebrook, 
by J. Crane”—to which is subjoined the affidavit of 
the latter, “that the above plea is true.” ‘To this 
plea the plaintiff demurred, and the Court sustained 
the demurrer, and gave judgment for the plaintiff. 

The judgment on demurrer is now assigned as the 
cause of error. 

The plea does not purport a denial of the com- 
plaint, charged as the ground of the attachment, that 
the defendant had absconded ; but it avers the ex- 
trinsic fact, that the defendant long has been, and 
still is a resident citizen of New York—resting his 
defence on the legal position, that non-residents, 
though temporarily within this State, and abscond- 
ing, to evade service of the ordinary process, are not 
subject to the process of attachment—that the reme- 
dy, on this ground, is authorised, only against resi- 
dent debtors. It is, therefore, of little importance 
to this suit, whether a defendant in attachment, on 
correct principle, can be allowed, (as in the case 

ews of Brown vs Massey,*) to contest, by plea in abate- 
ment, the truth of the fact sworn to, as the ground 
of the attachment: yet, in the course of ny remarks, 
it will become necessary to take some notice of the 
principles of that, as well as other cases. 

The objection to this judgment is urged mainly on 
the authority of a case, in the State of New York; 

Eis” case of Fitzgerald® ‘There, it is true, the Supreme 
Court held, that a pérson who has been but tran- 
siently within the State, can not be proceeded against 
as an absconding or concealed debtor—that such 
should be sued as absent debtors; also, that, to authc« 
rise proceedings against absent debtors, the creditor 
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must be a resident within the State. It is necessary, 
however, to observe, that the opinion of the Court, 
in that case, as delivered by Levingston, J. is clearly 
predicated on the peculiarities of the statute of that 
State. He relies upon the requisitions of the sta- 
tute, that, against an absconding debtor the plaintiff 
must swear, among other things, “ that his debtor has 
departed the State, with intent to defraud his credi- 
tors ;” that the defendant is entitled to notice to re- 
turn and pay his debts; and, that he can supersede 
the attachment, by giving bond, conditioned in part, 
that he shall prove himself a resident within the State: 
all which the judge thinks, sufliciently contempiate, 
that the defendant should be a resident within the 
State. On principle, also, he suggests, there ought 
to be a difference, in this respect, between resident 
and non-resident debtors. 


Chancellor Kent," gives to that statute the same.2 Kent's 


construction; and refers, for authority, to the case 
above cited. 

Our statute is essentially different from that of 
New York—nor is it necessary to inquire under 
which of the several acts contained in our code, this 
attachment was issued—none of them contain any 
provision similar to those referred to in the other 
State. It is true, that a statute of 1807, ($7,) adopted 
under our territorial form of government, provides, 
that when any person, who shall be an inhabitant of 
any other government, so that he can not personally 
be served with process, shall be indebted to any per- 
son, a resident of this territory, and hath any estate 
within the same, any of the territorial judges, or jus- 
5s. & p, 21 
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tices of the County Courts, may grant an aitach- 
ment against the estate of such foreign person, under 
the same rules, restrictions and regulations, prescrib- 
ed in other cases, and the same proceedings may be 
had thereon. 

It is obvious, that this section authorises an attach- 
ment, on the ground, alone, of the impracticability 
of effecting personal service, in consequence of the 


‘non-residence of the debtor. Had that been the on- 


ly ground furnished by the case, the plaintiff, to be 
entitled to the process of attachment, must have been 
a resident; but where the case also furnishes the 
other ground of attachment, that the defendant has 
absconded, so that the ordinary process can not be 
served, the plaintiff is not bound to rely on that of 
his non-residence, or take any notice of that circum- 
stance. 

Supposing the debtor to be a non-resident, but 
temporarily and notoriously within the State, and 
therefore, subject to the ordinary process, the credi- 
tor could not safely take the oath above prescribed, 
without explaining why he did not resort to the or- 
dinary process: had he charged the absconding, as 
the cause, he would, thereby, have disclosed a differ- 
ent ground, which, under other statutes of this State, 
was, of itself, sufficient, and superseded the necessity 
of relying on the non-residence. This plaintiff chose 
to rely alone on the ground of absconding, which, 
we conceive, he had a clear right to do, according to 
the laws of this State. 

Previous to the act, which will presently be noticed, 
several others were in force in this State, containing 
substantially the same provisions, as respects abscond- 
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ing debtors, and this was intended to consolidate and 
simplify the whole. It is the “act to amend the laws, 
in relation to original attachments,” passed in January, 
1828, the directions of which are that “original attach- 
ments, foreign and domestic, may be issued by judges 
of the Circuit and County Courts, and justices of the 
peace,” and the same affidavit and bond shall be 
made before either—“ That every judge or justice, 
before issuing an attachment shall require the party 
applying for the same, his agent, attorney or fac- 
tor, to make aflidavit in writing, that the person or 
persons, against whom the attachment is prayed, ab- 
sconds or secretes ”—resides out of, or is about to re- 
move from the State, &c., so that the ordinary pro- 
cess can not be served. ‘Thus it appears, that ab- 
sconding, within this State, is alone a sufficient ground 
for an attachment, whether plaintiff or defendant, or 
both, be resident or non-resident within the State.— 
Nor do I perceive, in principle, any solid objection 
to this practice : if a non-resident debtor, being tran- 
siently within this State, and apprehensive of pro- 
cess, absconds to avoid it, there would appear no 
sufficient reason why he should enjoy exemption from 
any extraordinary remedy, to which a resident, act- 
ing in the same manner would be subject. He may 
be presumed to have all the facilities for obtaining 
notice of the levy of the attachment, that a resident, 
absconding in like manner, could have ; and the re- 
covery of a just debt is the only legal consequence 
of the procedure, in either case. 

But, whether, on abstract principle, the remedy 
be equally proper or not, our statute has equally sub- 
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jected resident and non-resident debtors to the pro- 
cess of attachment, for the act of absconding, to avoid 
service of the ordinary process. 

As respects the decision, in the case of Brown vs 
Massey, which has been referred to, a majority of 
this Court, as at present organised, were, and still 
are opposed to it; nor do we think it well sustained 
by the authority of the case referred to, in support 
of it. 

The case relied upon, was Mantz vs Hendley.*— 
This Court then considered the two cases precisely 
analagous: a slight examination of that case, will 
show the great dissimilarity which exists between 
them. 

In the Virginia case, the plea in abatement aver- — 
red extrinsic facts, which were not in conflict with 
the affidavit, and the facts recited, as the grounds of 
the attachment, and showed, that the grounds as- 
sumed for the attachment, if true, did not entitle the 
plaintiff to that remedy. ‘The statute of Virginia 
required an affidavit, that the debtor was removing 
out of the County, privately, or had absconded or 
concealed himself, so that the ordinary process could 
not be served upon him: instead of which, the 
ground charged in the case cited from that State, was, 
that one Bacon, as attorney for Mantz, held, for the 


' purpose of collection, a bond against Hendley, and 


that he had grounds to suspect, and verily believed said 
Hendley intended to remove his effects, and would elude 
the ordinary legal process. 'The plea in abatement 
was that the defendant was not removing out of the 
County privately, nor absconded or concealed himself, 
so that the ordinary process could not be served up- 
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on him, as was alleged and complained of in said at- 
tachment. ‘Though the plea in conclusion, refers to 


the proceedings, as if charging the grounds of attach- 


ment which it denies, f have shewn that it does not— 
that it only denies the existence of such facts as 
would there authorise an attachment : consequently 


the Court could have regarded so much of the plea_ 


as alluded to such conflict, only as surplusage. 'The 
question did not arise, whether or not it was compe- 
tent for the plea, to contest the truth of the facts 
charged in the affidavit and warrant of attachment. 

Judge Tucker remarked, in substance, that, as it 
appeared upon the face of the warrant, that neither 
of the grounds contemplated by the statute for an 
attachment was charged in the proceedings, they 
ought to have been quashed by the Court, ez-officio, 
upon inspection, without waiting for a plea in abate- 
ment. 

Judge Fleming said—‘ 'The variance between the 
words of the law, and the ground on which the at- 
tachment is stated to have been awarded, goes to the 
substance as well as the form of the complaint; and 
therefore, it was the duty of the Court, ez-officto to 
have quashed the attachment.” 

Such were the views of the Court, and after an 
informal plea in abatement, and demurrer thereto, 
they held it unnecessary, to scrutinize the sufficiency 
of the plea—for, that an attachment, irregularly is- 
sued, ought to be quashed ez-officio, by the Court, 
though bail be not given, nor any plea filed by the 
defendant; and in like manner, the Court ought to 
quash it on errors, in arrest of judgment, after plead- 
ings and a verdict for the plaintiff. 
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From this review of the case of Mantz vs Hendley, 
I think it sufficiently appears, that it fwrnishes no sa- 
tisfactory authority for the decision in Brown vs Mas- 
sey, Which was, that a defendant in attachment, 
where the affidavit and proceedings appeared on 
their face, to be regular and suflicient, had a right, 


' by plea in abatement, to contest the truth of the fact 


charged as the ground of the attachment. ‘The two 
decisions stand on distinct principles, and have no le- 
gitimate connection. 

The definition of a plea in abatement as quoted in 
one of the cases, and adopted into the other—that it 
is one “ which shews cause to the Court why the de- 
fendant should not be impleaded, or, if impleaded, 
not in the manner and form he now is,” can have no 
material influence on the question. This definition 
is, in its terms, like most others, too general to deter- 
mine a closely contested point ; it might be applied 
to a special demurrer or a special plea in bar, as well 
as to pleas in abatement. But, a stronger objection 
to the use.made of it, in Mantz vs Hendley,is, that it 
is made to assume the very principle mainly in con- 
test—that the truth of the affidavit, charging the de- 
fendant to have absconded, is a traversable fact — 
This was the only objection to the plea, in that case, 
and on this point the definition is profoundly silent; 
yet, it was supposed to remove all the difficuty. 

The true question was, whether, in as much as the 
plaintiff in that attachment had made affidavit, in 
the manner prescribed by law, and for the truth of 
which, was responsible to criminal jurisdiction, and 
had given bond and security, to respond to the de- 
fendant in damages, if the attachment was wrong- 
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fully sued out, he had not a right to proceed with his 
suit, and obtain judgment for his debt, if legally es- 
tablished? The statute had declared, that on doing 
this, he should be entitled to the process of attach- 
ment: and in the suit in this form, he could have been 
required to establish the justice of his demand, by 
no less proof than in a suit by the ordinary process. 

The principle decided in the case of O'Neal vs 
Owens; was in direct opposition to that of Mantz vs 
Hendley, and so admitted in the latter case. 

From this slight review of the doctrine, it appears, 
that the case of Mantz vs Hendley, would prove to 
be unsound authority; but, as the principle is not in- 
dispensable to the decision of the case under conside- 
ration, we decline the expression of any absolute opi- 
nion upon it. 

It may also be remarked, that in the case of Mantz 
vs Hendley, the judges laid great stress cn the prin- 
ciple which formerly prevailed in this Court, that, in 
the summary proceeding by attachment, unknown 
to the common law, the strict letter of the stautute 
ought to be adhered to. Our statute of January, 
1828, before referred to, breathes a different princi- 
ple—it provides, “ that the several acts of this State, 
in relation to attachments, shall not be rigidly and 
strictly construed.” 

A majority of this Court are of opinion, the judg- 
ment of the Court below, rendered in this case, must 
be affirmed. 


TAYLOR, J.—As to the form of the plea, in this 
case, I do not understand any objection to be insisted 
on. No defect can be taken notice of, which, at 
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common law, required a special demurrer—as, by 
the statute of amendments, Kc. of 1524, special de- 
murrers,are stricken from our practice. 

** It is said, that the affidavit to the truth of the plea, 
is made in a manner which shakes our conlidence in 
its truth, because it is positive, although not made by 
the defendant below, but a third person. 

Ido not think this detracts from the confidence 
which should be reposed in the plea, even had we to 
determine on its trath. No opportunity is aflorded 
to the person making the affidavit, of showing the 
grounds upon which he feels authorised to swear 
positively; and many circumstances might have so 
convinced him of the truth of the plea, as to satisfy 
him that he was justified in making the aflidavit 
which he has done. ‘The only inquiry, on this sub- 
ject, however, which we can make, is, does the aili- 
davit comply with the requisitions of the act of as- 
sembly ? 

The statute,“ declares that no plea inabatement shall 
be received in any Court, except accompanied with an 
affidavit of the truth of such plea, or the truth of it 
otherwise appear.” It is not required, that the afli- 
davit shall be made by the defendant. Here the truth 
of the plea is accompanied by an affidavit—and, sure- 
ly it can not be rejected, because the truth of the 
plea is positively sworn to: it possibly might be, 
were the oath made differently. 

The main question I considered to be settled by 
this Court, in the case of Brown vs Massey.” In 
that case a writ of attachment was sued out against 
Brown, as an absconding debtor, by Massey. ‘The 
defendant pleaded in abatement, that he had not 
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absconded, which plea was demurred to, and the de- 
murrer sustained in the Inferior Court. This Court 
reversed the judgment, and decided that the plea 
constituted a good defence. 

I am never disposed to depart from former deci- 
sions of this Court, unless they are manifestly wrong, 
and some important principle is involved. To be 
wavering and veering about, upon points of practice, 
[ consider highly mischievous. Our successors would 
be as much bound by the former decision, as a more 
recent one, overruling it; and, upon a point so unim- 
portant as the one involved in this case, I consider 
it much more important, that the decisions should be 
uniform and the law settled, than how it is settled: 
the maxim stare decisis, I therefore, consider as de- 
termining the question, as to me. 

But, as a disposition is manifested to overrule the 
case of Brown vs Massey, and I am altogether op- 
posed to doing so, I think it right to show, that that 
decision is sustained by those of some of the most 
respectable Courts in the United States, and the opi- 
nions of the ablest jurists. 

In the case of Mantz vs Hendley, that very ta- 
lented and able jurist, Judge Roane, said—“ There 
are two kinds of causes, for which a writ, (and a 

fortiori an attachment,) may be abated; the one de- 
hors the writ or attachment, and the other instrinsic.” 

The matter stated in the plea demurred to in the 
present case, is of the former kind. The plea alleg- 
ed, in substance, that the defendant was not remov- 
ing, as charged in the attachment, and the opinion of 
Judge Roane, and the other judges, sustains it, as a va- 
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Rep, 318. lid plea.—See, also, the case of Fitzgerald; in which 
the same doctrine is maintained. 

The attachment laws of New York, so far as re- 
spects this inquiry, appear to be similar to our own. 
Chancellor Kent, (in the second volume of his Com- 
mentaries, page 328,) uses the following language: 
“The act says, that a debtor, who resides out of the 
State, shall be proceeded against, as an absent debt- 
or ;” (the Alabama laws use the term, non-resident 
debtor,) and, if a debtor, who resides abroad, was to 
come transiently into the State, without the animus 
manendi, and, while here, should conceal himself, to 
avoid arrest, he is to be deemed an absent debtor ; 
and the charge of an absconding, or concealed debt- 
or, will not Jie against any person, whose domicil is 
not established here.” 

Nothing could be more perfectly in point, than this 
extract: the present case, as stated in the plea, and 
admitted by the demurrer, is precisely such an one. 
And, indeed, the effect of a different course of deci- 
sion will enable a plaintiff either to sue out an at- 
tachment against a non-resident, as an absconding 
debtor, or not, as he chooses; and would, under a pe- 
culiarity in the provisions in our law, by which the 
replevy bond, where the attachment is against an 
absconding debtor, is for the return of the property, 
and not an ordinary bail bond, present strong induce- 
ments to adopt the latter course. 

Nor .can I see the injury, which is to result from 
confining creditors to one mode. The law is equal- 
ly open to them, and their debts, except that the pro- 
perty attached may be replevied by a bail bond, 
equally secure. 
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It is also worthy of serious consideration, if ano- 
ther effect would not be produced, by the attachment 
going against the defendant as an absconding debt- 
or, instead of a non-resident. In the latter case, the 
judgment would bet rem only, subjecting the pro- 
perty levied on to its satisfaction—at least, it would 
be so considered out of the State—and would leave 
him in a very different situation, in contesting the 
claim of the plaintiff, for any unsatisfied balance of 
his claim, when suit should be brought against him, 
in the State of his residence. If sued here, as an 
absconding debtor, he would have to prove, in the 
subsequent suit, that he did not reside in this State, 
when the suit was brought, to prevent the judgment 
from having the same effect in another State, as in 
this: not so, if sued as a non-resident—then, the pro- 
ceedings themselves, would show this fact. 

I think the judgment should be affirmed. 
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The Honorable Joun M. Taytor having resigned his situa- 
tion, as a member of the Court," previous to the commencement 
of this Term, the Honorable Harry I. Tuornron was elected 
by the Legislature, to supply the vacancy. 








_—— 
a 








